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Preface
DR. ISABELLE LASSÉE

T

en years after the end of the armed conflict in
Sri Lanka, prospects for accountability for
gross human rights and serious international
humanitarian law (IHL) violations remain elusive. The
armed conflict that opposed the Sri Lankan armed
forces to the LTTE, a Tamil insurgency group, ended
in May 2009. However, the cessation of active
hostilities did not end the suffering for communities in
the northern and eastern parts of the country.
Hundreds of thousands were detained in camps for the
internally displaced. To date, thousands of families are
still searching for their missing relatives.
The defeat of the LTTE led to triumphalism on
the part of the government and a majority of the
population, relieved to see the end of decades of armed
conflict and violence on both sides. In this context,
there was no willingness on the part of the government
to examine allegations of gross violations in connection
to the last stages of the war. This contrasted with
growing international concern about what was latter
labelled by a UN Panel of Experts as a “grave assault
on the entire regime of international law designed to
protect individual dignity during both war and peace”.
In 2011 and 2015, two mechanisms mandated by
the United Nations—the Panel of Experts on Sri
Lanka and the Office of the High Commissioner for
Human Rights’ investigation on Sri Lanka—
concluded that allegations of gross human rights and
serious IHL violations by both the Sri Lankan armed
forces and the LTTE during the last stages of the war,
would, if proven, amount to international crimes.
They found credible allegations that the LTTE
resorted to the illegal recruitment of children, used
civilians as human buffers, prevented civilians from
leaving the conflict zone and launched attacks on
civilian objects outside the conflict zone. They also
concluded that the armed forces resorted to
indiscriminate shelling in densely populated civilian
areas, the shelling of hospitals and food distribution
lines, and denied humanitarian assistance by grossly
underreporting the number of civilians in need of such
assistance and restricting the passage of food convoys.
Both mechanisms also documented the systematic use
of torture as well as enforced disappearances,
extrajudicial killings and sexual violence.

In Sri Lanka, two commissions—the Lessons
Learnt and Reconciliation Commission and the
Paranagama Commission—looked into these
allegations. However, their application of IHL was
deeply problematic with gross distortions of applicable
law. Consequently, their findings differed widely from
that of UN investigations. Meanwhile, investigations
and prosecutions of even the most emblematic cases,
which had attracted international scrutiny, stalled or
saw little progress.
In 2015, for the first time, there seemed to have
been a glimmer of hope for those demanding justice
for these crimes. The government co-sponsored UN
Human Rights Council (UNHRC) Resolution 30/1
entitled Promoting reconciliation, accountability and human
rights in Sri Lanka and promised to embark on a process
of reforms and transitional justice. In particular,
Resolution 30/1 calls for the establishment of a
“judicial mechanism with a special counsel to
investigate allegations of violations and abuses of
human rights and violations of international
humanitarian law, as applicable” and affirms the
“importance of participation in a Sri Lankan judicial
mechanism, including the special counsel’s office, of
Commonwealth and other foreign judges, defence
lawyers and authorised prosecutors and investigators”.
Subsequently, the government established a
Consultation Task Force on Reconciliation
Mechanisms to ascertain the view of the public with
respect to various aspects of the Transitional Justice
agenda. Many of those who participated in the
consultation process unequivocally called for
accountability with respect to conflict-related offences
or systemic crimes.
However, since the release of the Consultation
Task Force report, there has been no progress on the
implementation of the commitments to accountability
reflected in Resolution 30/1. More worryingly
perhaps, the President and a number of ministers
expressly rejected the need for foreign participation in
a special judicial mechanism. The President has also
endorsed nationalist discourses, repeatedly referencing
war heroes in an attempt to weaken the call for further
investigations and future prosecutions. While the
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government’s rhetoric on this issue is dissonant, there
does not seem to be a broad-based endorsement and
ownership over the commitments to a credible
accountability process contained in Resolution 30/1.
In this context, it is essential to examine the reasons
why Sri Lanka must embark on a process of criminal
prosecutions for conflict-related or systemic crimes
and how it may do so.
The first part of this volume examines the crucial
question of why Sri Lanka must or should investigate
and prosecute alleged perpetrators of conflict-related
abuses. The contributions featured in the first part
explore a number of legal, policy and even pragmatic
considerations. Are prosecutions required as a matter
of international law and if so how do we reconcile this
obligation with arguments that prosecutions may be
inimical to peace-building or reconciliation? How can
this obligation be fulfilled in situations where alleged
perpetrators number in the thousands and it is
therefore not feasible or desirable to prosecute all
offenders? What are the mechanisms or processes that
could be leveraged internationally as incentives to
carry out credible prosecutions domestically? Finally,
wouldn’t the best justification for prosecutions—
beyond legal arguments and foreign policy
considerations—be the need to put an end to decades
of impunity?
Some of the chapters in this first part also contain
words of caution. While prosecutions are necessary
and may have a long-term beneficial impact, trials
cannot replace other processes or reforms, which are
equally necessary alongside prosecutions to
accompany a country towards greater compliance
with rule of law and human rights, political stability,
social cohesion, and human and economic
development. Managing expectations is crucial for the
success of the justice endeavor. Unrealistic
expectations may lead to disillusion and
disappointment.
Esther Hoole examines the theoretical and
practical arguments of the peace versus justice debate
and questions the validity of this dichotomisation. She
studies the extent to which a measure of justice is
required under international law and the contours of
this obligation. Hoole concludes with an analysis of
how the peace versus justice debate played out in the
Transitional Justice experiences of South Africa and
Sri Lanka.
Aruni Jayakody examines the right of victims of
crimes to obtain justice as part of their right to remedy
under human rights law and the corresponding
obligation of states to investigate allegations and
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prosecute offenders. However, she acknowledges that
in the context of mass atrocities where victims number
in the thousands, it is impossible to provide a judicial
remedy to every single victim. Therefore, she analyses
how prosecutorial discretion can be reconciled with
the right to remedy, particularly in the Sri Lankan
context.
Geoff Dancy and Eric Wiebelhaus-Brahm
take stock of the peace versus justice debate opposing
‘realists’ and ‘legalists’. ‘Realists’ argue that skilled
deal-making and conducive structural conditions
undergird a stable peace. By contrast, ‘legalists’ argue
that past human rights abuses must be remedied
before lasting peace can be attained. Dancy and
Wiebelhaus-Brahm contend that these positions are
arguing past each other because they are focused on
different time frames. After reviewing the state of
research about this controversy, they discuss the
implications for Sri Lanka.
Medhaka Fernando and Indumini Randeny
turn to more instrumental and external reasons for
prosecutions of international crimes in Sri Lanka.
They examine the extent to which the European
Union’s (EU’s) Generalized System of Preferences
Special Arrangement for Sustainable Development
and Good Governance (GSP+), to which Sri Lanka
has regained access recently, could be instrumental in
furthering criminal accountability for grave human
rights violations alleged to have occurred in a
beneficiary country.
Roxane Cassehgari and Nadeshda Jayakody
analyse the principle of positive complementarity,
developed primarily with respect to the experience of
the International Criminal Court. They posit that it
could be applied mutatis mutandis to Sri Lanka’s
engagement with the UNHRC process that started in
2015 with Resolution 30/1, and seek to draw some
lessons from the experience in Colombia.
Kalika Mehta, Raquel Saavedra and
Andreas Schüller examine the legal basis to invoke
foreign criminal jurisdiction for international crimes
committed in another state. They explore potential
implications of extraterritorial prosecutions on
institutional reforms and the broader transitional
justice process and draw lessons for Sri Lanka.
Finally, Prashanthi Mahindaratne examines
the need to prosecute alleged perpetrators of grave
crimes in Sri Lanka in light of the constitutional duty
of the state to prosecute, the nature of the crimes that
plagued Sri Lanka’s history, and the likely prospect of
universal jurisdiction cases being filed if impunity
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continues to prevail in Sri Lanka. She argues that Sri
Lanka possesses laws that are adequate to enable the
prosecution of conflict-related crimes and that much
of the push-back against UNHRC Resolution 30/1
was based on misconceptions. She concludes with a
strong call for a credible domestic accountability
process.
Having explored the various reasons why Sri
Lanka must embark on a credible process of
accountability for conflict-related and systemic abuses,
the second part of the volume examines how this could
or ought to be done in practice, taking into account
international law requirements, comparative
experiences and Sri Lanka’s legal architecture.
Contributions to this part are mainly prescriptive.
Admittedly, the prescriptions contained therein may
appear unrealistic to many. This is especially so in light
of the diminishing political will to establish a credible
process of accountability. Prospects for the creation of
a special mechanism with international participation
as required by UNHRC Resolution 30/1, and
recommended by many, appear slim. At the same time
the Sri Lankan police, the Attorney-General’s
Department and the judiciary have thus far failed to
demonstrate willingness or capacity to tackle impunity
for many conflict-related or systemic crimes.
However, despite the apparent lack of political will
to implement the remaining commitments under
UNHRC Resolution 30/1, it is essential that the
modalities for the implementation of Operative
Paragraphs 6 and 7 of the Resolution relating to
criminal accountability are examined in-depth. In
particular, arguments were made among policymakers that the full implementation of Resolution
30/1 would require constitutional amendments and
for this reason is unlikely to materialise. Others argue
that provisions of the Constitution would bar the
retroactive incorporation of international crimes into
domestic law, or that these new offenses are not
required to prosecute conflict-related or systemic
crimes. Finally, recently, the demand to establish first
and foremost a Special Prosecutor’s Office to address
the Attorney-General’s Department’s unwillingness to
prosecute conflict-related crimes has gained ground.
However, the question of whether this should or
indeed could be done in isolation from other
accountability-related commitments has been
insufficiently studied.
Part II of this volume examines the merits and
implications of such claims or demands. These studies,
and sometimes conflicting view-points, are important
to prepare the ground for legal (and, if necessary,
constitutional) reforms and ensure that any newly

created mechanism is well-designed within the Sri
Lankan judicial architecture and able to operate
according to international standards and best
practices. As such, contributions to this volume are
timeless and could offer guidance at any stage, should
the will to implement Resolution 30/1 reinvigorate.
Rhadeena de Alwis and Niran Anketell
examine the set-up of hybrid courts in several
jurisdictions, provide insight on Sri Lanka’s judicial
architecture and make proposals on how to establish a
special court and special prosecutor’s office with
foreign participation. Importantly, they argue that
such mechanisms can be established through
legislation and that no constitutional amendment
would be required.
Isabelle Lassée and Eleanor Vermunt
examine why international crimes and modes of
responsibility are needed to prosecute conflict-related
and systemic crimes alleged to have been perpetrated
in Sri Lanka. They argue that international crimes
must be incorporated in Sri Lankan law with
retroactive effect as permitted under international law
and the Sri Lankan constitution.
Bhavani Fonseka and Maya LinstrumNewman analyse the practical implications of the
establishment of a Special Prosecutor’s Office. They
briefly argue that the establishment of a Special
Prosecutor’s Office is a more viable first step (than the
establishment of an international or hybrid tribunal),
and one that can exist independently of a tribunal
should a tribunal never be politically viable. They then
review lessons learned from prosecutions of
international crimes across the globe, drawing from
contemporary approaches to international criminal
justice and recommending the form and mandate of
such an office.
Uween Jayasinha and Isabelle Lassée
examine the feasibility of the proposal to establish a
Special Prosecutor’s Office in light of the general
features of such offices in international and hybrid
courts and the Sri Lankan court structure and criminal
procedure. In particular, the creation of a Special
Prosecutor’s Office necessarily raises questions with
respect to the scope of its competence and the exercise
of its competence and powers, especially its
investigative
powers.
The
authors
make
recommendations for the establishment of such an
office in light of the practical and legal implications of
the various options available.
Nadeshda Jayakody and Isabelle Lassée
review prosecutorial policies in other jurisdictions to
5
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ascertain the advantages and disadvantages of specific
strategies in a given context and draw lessons for Sri
Lanka. They distinguish long-term and short-term
strategies to account for the need to build support for
accountability through the initial prosecutions.
Pubudu Sachithanandan examines how
criminal justice processes for international crimes can
be optimised, to be as efficient and as effective as
feasible. He addresses a number of challenges that are
faced by most efforts to investigate and prosecute such
crimes and makes recommendations for Sri Lanka.
The aim of this publication is to emulate a broadbased conversation on the need, whether fundamental
or instrumental, to prosecute perpetrators of
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international crimes in Sri Lanka. It also purports to
inform policy-making with respect to the
implementation of Resolution 30/1. While no
mechanism is flawless, a careful examination of all the
options and their legal and procedural implications is
crucial in order to limit protracted challenges at a later
stage, ensure that victims’ demands are met to the
extend feasible and uphold rule of law and due process.
Ten years after the end of active hostilities, Sri
Lanka’s Time to Try has come and it is our collective
responsibility as legal practitioners, academics and the
civil society to ensure that the commitments made to
the people of Sri Lanka and to affected communities
are kept.

PART I
THE CASE FOR PROSECUTIONS

Sri Lanka’s Time to Try: Prosecuting Conflict-Related Abuses

Peace versus Justice in Transitional Justice:
A Comparative Analysis
ESTHER HOOLE
Esther Hoole is a Researcher at the South Asian Centre for Legal Studies. Her work focuses on researching into domestic and international
pathways to justice for crimes committed in the context of conflict, and advocating for transitional justice in Sri Lanka. She holds an LLB
and an LLM in Legal and Political Aspects of International Affairs from Cardiff University, UK.
1.0 INTRODUCTION

I

t is not too far a generalisation to maintain that
states transitioning or recovering from a period of
repression – usually taking the forms of internal
conflict or authoritarian regime –
often emerge
politically unstable, with constituencies that resent
each other, are distrustful of the government, and a
with a legacy of widespread human rights abuses and
mass atrocity crimes. In such situations, fraught with
political turmoil and public confusion and resentment,
academics and diplomats alike tend to find themselves
in heated debate over the most appropriate steps to
take in restoring the rule of law in accordance with
international human rights standards, rebuilding a
functioning democracy and effecting lasting
reconciliation.
It is in this context, that Transitional Justice (‘TJ’)
has emerged as a holistic process that seeks to deal with
hurts and crimes of the past as well as to rebuild the
state for future peace and development. It must be
noted here, that in situations of continuing political
fragility, there is often debate on whether the past
should be visited at all, however, that discussion does
not fall within the ambit of this chapter.

1.1 Transitional Justice
A relatively new introduction to international
relations and law, TJ, as defined by the United Nations
(‘UN’), is the “full range of processes and mechanisms
associated with a society’s attempt to come to terms
with a legacy of large-scale past abuses, in order to
ensure accountability, serve justice and achieve

reconciliation.”1 Typically TJ processes have been
agreed upon as part of negotiations to bring a period
of repression to an end via peace treaties, or
implemented in the aftermath of such a repressive
period. The UN identifies a few elements necessary for
a holistic TJ process. Among them are “both judicial
and non-judicial processes and mechanisms, including
prosecution initiatives, facilitating initiatives in respect
of the right to truth, delivering reparations,
institutional reform and national consultations.”2
Practitioners in the field have expanded on this to
identify four chief elements – hereinafter referred to as
‘the pillars of TJ’ – truth-seeking, prosecutions, nonrecurrence and reparations.3 Over time, each of these
pillars have had mechanisms and processes attributed
to them. Truth-seeking is often worked out through
truth commissions and offices to trace the disappeared;
prosecutions through international or domestic
judicial processes; reparations through specialised
offices; and non-recurrence through institutional, legal
and constitutional reform processes.
Each TJ process and its constituent mechanisms
are structured differently based on the states’ historical
and political context, with some processes
implementing the mechanisms simultaneously and
others taking a more gradual approach. However,
where TJ processes have been implemented most
effectively, all four pillars have been carried out to
some extent.

1.2 Peace vs Justice
It is in this context that the peace vs justice debate,
which this chapter aims to examine, comes into play.

UN, ‘Guidance Note of the Secretary General: United Nations Approach to Transitional Justice’ (March 2010) (‘UN Guidance on TJ
(2010)’) 1. <https://www.un.org/ruleoflaw/files/TJ_Guidance_Note_March_2010FINAL.pdf> accessed 20 September 2018.
2 Ibid.
1
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While the elements of reparations, institutional reform
and even truth-seeking are widely accepted to some
extent, criminal justice processes remain extremely
contentious for several reasons. Opponents to criminal
justice processes in transitional contexts often cite the
immense cost and legal infrastructure required for a
prosecutorial process for mass atrocity crimes under
international law as causes for concern. However, the
most prominent and grave critique revolves around
the impact of prosecutions on the transition. Critics
often point to the conflict between the naturally
uncompromising nature of domestic criminal law and
the chaotic political forces and realities of states in
transition, to argue that prosecutions are a risk to the
continuing peace of transitional states. Following this
reasoning, they argue that compromise is necessary,
with the sacrifice of justice for the sake of ensured
peace. Historically, this compromise has been
apparent in peace agreements with prominent
amnesty clauses.
This argument is countered by other strong
proponents of justice in the TJ debate, who critique
their counterparts for what they argue to be an
artificial separation of peace and justice. Instead, they
reaffirm the idea that there can be no peace without
justice, and that prosecutions are necessary for lasting
reconciliation and rebuilding of the state.
Analysts on this side of the debate support the
functions of special tribunals [such as the International
Criminal Tribunal for the former Yugoslavia (ICTY),
the International Criminal Tribunal for Rwanda
(ICTR), the Extraordinary Chambers in the Courts of
Cambodia (ECCC) etc], as well as the more
permanent International Criminal Court (ICC), in
indicting and prosecuting perpetrators of international
crimes. However, domestic processes are held up as
the ideal. They further their argument by positing that
prosecutions have hugely contributed to the internal
stability and development of the states concerned. As
part of this, there is increasing discussion on whether
there is an international duty to prosecute.
Recent developments have shown that among
academics at least, the call for justice has become
stronger and more widely accepted. While at one time
‘peace’ was seen to be the foremost priority and leaders
who perpetrated crimes escaped with complete
impunity, this is changing. While there are nuanced
discussions to be had on the effect of prosecutions and
the best route for prosecutions, the growing number of
special courts and the activity of the International
Criminal Court since the 1980s is worth noting.
4

Ruti G. Teitel, Transitional Justice (OUP 2002).
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1.3 Aim
This chapter aims to analyse theoretical and
practical arguments of the peace vs justice debate and
to question the validity of this dichotomisation. As part
of this, this chapter will examine how these debates
played out in the TJ experiences of South Africa and
Sri Lanka.
As stated above, this first part of the chapter seeks
to explore the different views that feed into this debate.
From a theoretical angle, this chapter will briefly
examine the arguments set forward for ‘restorative
justice’. The chapter will then look at the
complementary ‘realist’ arguments posited by political
commentators, and the manifestation of that in
amnesty clauses in various TJ processes. The second
subsection of this part will examine the arguments
made by those promoting justice in the context of this
debate. In order to do so, the chapter will study the
arguments for a duty to prosecute under international
law and the ‘retributive justice’ narrative often
assigned to prosecutions. It will finally analyse the
validity of the dichotomisation of restorative and
retributive justice, and the traditional restriction of
criminal justice to the latter.

1.4 Definitions
a. Peace
‘Peace’, in the context of this debate, refers to
internal stability, security and reconciliation. There is
an assumption that this peace is achieved – either
solely or chiefly – through diplomatic means, via
negotiation and treaty, and restorative justice
processes.
b. Justice
In the context of TJ, each of the pillars aim to
contribute some form of justice to victims of mass
atrocity crimes and human rights violations. In her indepth analysis of TJ, Teitel identifies these to be
‘historical justice’ (relating to truth-seeking), ‘criminal
justice’, ‘reparatory justice’ and ‘administrative
justice’.4 For the purposes of this chapter, unless
otherwise qualified, ‘justice’ will refer to criminal
justice.
2.0 PEACE
This section will explore the arguments cited for
choosing peace. The dichotomisation of peace and
justice is questionable. Nevertheless, there are many
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who support this distinction. Some choose this as an
affirmation of restorative justice, condemning judicial
proceedings as merely retributive, with a negative
impact on reconciliation and the reconstruction of a
state. Others support this, citing prosecutions as
obstacles to political negotiation and settlement. While
both groups widely support TJ, they argue that justice
processes are catalysts for the disintegration of a
transitional state.

2.1 ‘Restorative Justice’
This section will examine and analyse arguments
promoting restorative justice on a broader scale,
analysing them in light of transitional contexts.
2.1.1

Defining Restorative Justice

Restorative justice is best understood when viewed
alongside ‘retributive justice’. Although the latter
concept will be examined in greater detail further on,
it allows one to identify the distinguishing marks of
restorative justice. In fact, while there is no single
definition of restorative justice, proponents often
identify it as the antithesis of the traditional
‘retributive’ criminal justice process. It is worth noting
here that, although many writers seem to take for
granted that restorative and retributive justice are
mutually exclusive,5 the issue is debatable and will be
addressed further on.6
Although the goals of restorative and retributive
justice are similar with respect to reducing
recidivism, they take very different approaches to
achieving the goal. While the ordinary criminal justice
system traditionally takes the ‘retributive justice’
approach in ‘punishment and retribution’,7
commentators note that restorative justice is
“grounded in a commitment to understanding the fact

of relationship and connection as central to the work
of justice”.8 As such there is emphasis on interaction
between victim and perpetrator, where “parties with a
stake in a specific offence collectively resolve how to
deal with the aftermath of the offence and its
implications for the future”.9 Although there are
varying approaches to a restorative justice process, it
can be generally stated that the goal of a restorative
justice process, involves both accountability as well as
renewed good relations between perpetrators and
victims. Crocker notes that while it is not a main goal
of restorative justice, rehabilitation is often a
consequence.10 The seeming contradiction between
the accountability desired and the rehabilitation that
often takes place in a restorative process, remains
unresolved – a situation which practitioners of
restorative justice are reportedly unsatisfied with.11
Some academics have critiqued the call for
accountability by their colleagues, implying that
practitioners in criminal justice have been ‘co-opted’,
and have compromised their opposition to ‘retributive
justice’ in supporting a call for punishment.12 While
there is a more nuanced discussion to be had here, this
demonstrates the lack of clarity in understanding the
definitive constraints of restorative justice.
While the precise contours of restorative justice
remain undetermined, there is a growing movement
for implementing restorative justice, and extending it
to criminal cases. While at present there seems to be a
greater focus on restorative justice applied to juvenile
offenders,13 Wasileski notes that in many countries in
the European Union this approach has also been
extended to cases of domestic violence.14
The laws of the United Kingdom now allow courts to
impose a restorative justice activity, and to defer a
sentence post-conviction for that activity.15 With such
steps being taken to entrench restorative justice into
domestic criminal frameworks, the arguments for

Howard Zehr, Changing lenses: A new focus for crime and justice (3rd edn, Waterloo, Herald Press 2005) in Diane Crocker, ‘Balancing Justice
Goals: Restorative Justice Practitioners’ Views’ (2016) 19 (4) CJR (‘Crocker, Balancing Justice Goals (2016)’) 462; Jim Dignan.,
‘Restorative Justice and the Law: The case for an integrated systemic approach’ (2002) 1
<http://www.antoniocasella.eu/restorative/Dignan_2002.pdf> accessed 20 September 2018.
6 See below Section 4, ‘Retributive Justice’ vs ‘Restorative Justice’ in TJ: A False Dichotomy?
7 Crocker, Balancing Justice Goals (2016), id. n. 5, 462.
8 J.J. Llewellyn, ‘Restorative justice: Thinking relationally about justice’ in J. Downie and J. Llewellyn (eds), Being relational: Reflections on
relational theory and health law (Vancouver, University of British Columbia Press 2011) in Crocker, Balancing Justice Goals (2016), id. n. 5,
462.
9 ‘Restorative Justice: Legal Guidance’ (The Crown Prosecution Service UK (CPS)) (‘Restorative Justice: Legal Guidance’)
<https://www.cps.gov.uk/legal-guidance/restorative-justice> accessed 20 September 2018.
10 Crocker, Balancing Justice Goals (2016), id. n. 5, 1.
11 Margarita Zernova, ‘Aspirations of restorative justice proponents and experiences of participants in
family group conferences’ (2007) 47 BJC 491 (‘Zernova, Aspirations of Restorative Justice Proponents (2007)’).
12 Ibid.
13 Id. n. 9.
14 Gabriela Wasileski, ‘Prosecutors and Use of Restorative Justice in Courts: Greek Case’ (2017) 32 (13) JIV 1944.
15 Crime and Courts Act 2013, part 2, section 1ZA.
5
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restorative justice are more comparable to transitional
contexts than ever.
2.1.2
a.

Arguments for restorative justice

Reducing recidivism

One of the arguments presented is that restorative
justice processes reduce recidivism16 – a key goal of any
justice measure – more than the traditional criminal
justice process. It is fair to say that domestically, the
traditional process has not been entirely successful in
reducing recidivism. Statistics show that in the UK,
44% of adult men are re-incarcerated within a year of
their release, with a higher figure of 56% when the
sentence is shorter than 2 years.17 Supporters of
restorative justice (on a domestic scale) instead propose
measures such as electronic tagging and community
services, which purportedly allow perpetrators to
engage with society while being punished, in that their
freedom is restricted.18
While this is plausible in cases of offences requiring
less than 2 years sentencing, the same measures cannot
apply to high-level domestic crimes such as murder, let
alone mass atrocity crimes. Despite this, TJ processes
often exclude criminal justice processes and operate
only on the basis of ‘restorative’ measures such as truth
commissions, reparations and institutional reform.
This suggests some acceptance that restorative
measures are as effective as criminal justice in ensuring
non-recurrence in the context of mass atrocity crimes.
On the whole, the issue of recidivism – or nonrecurrence – is far more nuanced in the case of mass
atrocity crimes. On one hand, although there is a
narrative of states being trapped in a cycle of conflict,
the re-occurrence of mass atrocity crimes is rarer than
even the worst of domestic crimes due to the scale of
the violations. On the other hand, that scale of
violations, accompanied by the gravity of mass atrocity
crimes, would necessitate taking every possible
measure to ensure that they are not repeated. There
continues to be discussion on whether prosecutions for

mass atrocities do in fact affect chances of nonrecurrence. Along this line, advocates for ‘justice’
argue that the prosecutions for such grave crimes play
a fundamental and necessary role in resurrecting the
rule of law in transitional states, which – it is widely
acknowledged – is a significant contributor to
successful political, legal, economic and social
transition. Although there is some debate on whether
there is a direct causal link between criminal justice
processes and non-recurrence,19 the reestablishment of
the rule of law contributes much to the non-recurrence
of mass atrocity crimes and grave human rights
violations.
b.

Reconciliation and victim satisfaction

Another reason often cited in favour of restorative
justice is the resulting reconciliation between
perpetrators and offenders. Proponents of restorative
processes also cite victim satisfaction with restorative
processes, such as mediation. A report produced for
the UK’s House of Commons, cited rates of 77% 85% victims who had participated in mediation
processed with perpetrators, reporting very high levels
of satisfaction. The report also cited health and
therapeutic benefits for victims who had undergone
traumatic experiences,20 with other studies noting a
lessened fear of re-victimisation.21 Proponents also
strongly cite the high level of victim involvement in
such mediatory processes – as opposed to their virtual
non-existence in prosecutorial processes – as
contributing to their empowerment as they re-enter
society.22 All this reasoning does not go unchallenged,
with criticisms that in practice, restorative justice
processes are not as victim centred as they claim to be,
but that they have a greater focus on the perpetrators
and their rehabilitation. Critics quote victims who
report being pressurised into restorative justice
processes, as well as cases of re-victimisation in the
process of reliving the incident.23
Reconciliation is one of the strongest arguments
for more restorative justice mechanisms in TJ
processes. On the one hand, this seems counter-

House of Commons Justice Committee, ‘Restorative Justice: Fourth Report of Session 2016 – 2017’ (House of Commons 1 September
2016) HC 164 (‘HOCJC, Restorative Justice’) 8 <https://publications.parliament.uk/pa/cm201617/cmselect/cmjust/164/164.pdf>
accessed 20 September 2018.
17 Id. n. 9; see also ‘Proven Reoffending Statistics: July 2014 to June 2015’ (Ministry of Justice UK 27 April 2017)
<https://www.gov.uk/government/statistics/proven-reoffending-statistics-july-2014-to-june-2015> accessed 20 September 2018.
18 Ibid.
19 For more on this see Section 4.2.2: Prosecutions, Rule of Law and Non-recurrence.
20 Id. n. 16.
21 Lois Presser and Cynthia A. Hamilton, ‘The micro-politics of victim-offender mediation’ (June 2006) 76 (3) SI 316.
22 Jung Jin Choi, Gordon Bazemore, and Michael J. Gilbert, ‘Review of research on victims' experiences in restorative justice:
Implications for youth justice’ (2012) 34 CYSR 35, 1.
23 Ibid. 2.
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intuitive. It is reasonable to expect more successful
reconciliation in cases of burglary than in cases of
crimes against humanity. It would seem that successful
mediation is less likely when it involves the perpetrator
of widespread rape, murder or genocide, and the
victims of such crimes. Yet, mechanisms such as the
South African Truth and Reconciliation Commission
(herein referred to as the ‘SA-TRC’) have produced
famous testimonies of families publicly forgiving
victims’ killers.24 There seem to be intricate nuances to
the willingness of victims of serious crime to agree to
enter into mediation and benefitting from solely
restorative processes. Some cite cultural and religious
leanings (as in the SA-TRC), others, like Zebel,
Schreurs and Ufkes, maintain that the more time that
has passed since the offence, the more likely victims are
to agree to a restorative process.25 Others cite victims’
preference for security and peace over the renewed
animosity and threat that may be brought on by
prosecutions.26
c.

Lowered cost

A common argument for restorative justice
processes is the lower cost of such processes, especially
when compared to the ‘retributive’ criminal justice
process.27 This argument is then supported by the
preceding arguments of higher rates of victim
satisfaction and lower rates of recidivism, which would
make restorative processes entirely cost effective.28 In
the context of TJ processes, prosecutions for mass
atrocities often take from the sparse national budgets
that generally accompany transitions, and thereby face
opposition for hindering economic development and
poverty alleviation. Such critique serves to highlight
the
cost-effectiveness
of
other
‘restorative

mechanisms’.
While criminal prosecutions on a domestic scale
are costly, prosecutions for mass atrocities far exceed
those costs with arguably less results. A 2014 article
noted that in twelve years of operation and more than
$1 billion in expenditures, the ICC had only produced
2 successful convictions.29 Since then, there have only
been 2 other convictions. Lest we only attribute such
expense to the permanent ICC, costs of other more
prosecutorial mechanisms are also extremely high.
The ICTY and the ICTR fulfilled their mandate
having spent around $1.2 billion each, and hybrid
mechanisms, which are cited to be cheaper, still
present growing budgets. For example, the ECCC has
spent around $180 million with only five individuals
standing trial.30 When weighing the enormity of the
costs with the low rate of convictions, from a purely
economic standpoint, criminal justice processes do
seem to be an unwise choice for transitional states’
typically struggling economies.
While major development agencies such as the
United Nations Development Programme (UNDP),
USAID and the World Bank are vocal about their
support for “accountability, transparency, participation
and inclusion [emphasis added]”31 as essential to
development, in practice their support is lacklustre at
best. Carothers and Brechenmachers point to disparity
in the understanding and implementing of these ideals
among stakeholder groups such as “governance and
human rights specialists”, “governance specialists” and
“aid workers.”32 In analysing the approach of aid
agencies, such as those listed above, they state:
“Although these concepts evoke potentially
transformative
notions
of
citizen

Sven Zebel, Wendy Schreurs and Elze G. Ufkes, ‘Crime Seriousness and Participation in Restorative Justice: The Role of Time
Elapsed Since the Offence’ (2017) 41 LHB 385.
26 See Cyrus D. Samii, ‘Who wants to forgive and forget? Transitional justice preferences in post-war Burundi’ (2012) 50 (2) JPR (‘Samii,
Who wants to forgive and forget’) 221.
27 ‘Cutting reoffending and costs – with Restorative Justice’ (Probation Institute 28 July 2015) <http://probation-institute.org/cuttingreoffending-and-costs-with-restorative-justice/> accessed 20 September 2018.
28 Joshua Wachtel, ‘Restorative Justice Reduces Crime and Saves Money: UK Ministry of Justice Report’ (International Institute for
Restorative Practices 23 December 2008) <https://www.iirp.edu/eforum-archive/restorative-justice-reduces-crime-and-saves-moneyuk-ministry-of-justice-report> accessed 20 September 2018.
29 David Davenport, ‘International Criminal Court: 12 Year, $1 Billion, 2 Convictions’ Forbes (12 March 2014)
<https://www.forbes.com/sites/daviddavenport/2014/03/12/international-criminal-court-12-years-1-billion-2-convictions2/#660854b62405> accessed 20 September 2018.
30 Rupert Skilbeck, ‘Funding Justice: The Price of War Crimes Trials’ (2008) 15 (3) HRB 1
<https://digitalcommons.wcl.american.edu/cgi/viewcontent.cgi?referer=https://www.google.lk/&httpsredir=1&article=1028&context
=hrbrief> accessed 20 September 2018.
31 ‘USAID Strategy on Democracy, Human Rights and Governance’ (US Agency for International Development (USAID) June 2013) 5;
and 7 <https://www.usaid.gov/sites/default/files/documents/1866/USAID-DRG_fina-_6-24-31.pdf> accessed 20 September 2018.
32 Thomas Carothers and Saskia Brechenmacher, ‘Accountability, Transparency, Participation and Inclusion: A New Development
Consensus?’ (Carnegie Endowment for International Peace October 2014)
<http://carnegieendowment.org/2014/10/20/accountability-transparency-participation-and-inclusion-new-development-consensuspub-56968> accessed 20 September 2018.
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empowerment, they risk being reduced in
practice to limited forms of citizen
consultation or technocratic reforms that
rely on simplistic theories of developmental
change.”
They also go on to argue that there is scepticism
among aid agencies to see these elements as truly
intrinsic to development, with the fear that including
them would “dilute the core focus on poverty
reduction and growth”.33 This is very clearly seen in
the contrasting approaches of leading human rights
and development aid agencies in the context of
transitions. While human rights organisations and
academics issue strong calls for justice and
accountability, aid agencies steer the conversation
more towards future economic goals. Given such a
differing approach, it is understandable why
prosecutorial mechanisms would be viewed as
undesirable.
At this juncture, it is worth questioning the
priorities of a transitional state. While human rights
and economic stability can be mutually reinforcing,
this is not always the case. For example, the dramatic
growth of the Chinese economy has made little impact
on the country’s devastating record of repression and
human rights violations. Aid agencies must question
the long-term consequences of their choice to prioritise
wealth creation and development.
The theoretical arguments briefly explored above
have been developed and implemented in several TJ
processes. In practice, TJ processes that take an
exclusively ‘restorative’ approach, with the exclusion
of any criminal justice process for mass atrocities, tend
to be two-fold. First, states take the positive step of
setting up non-judicial mechanisms, among which truth
commissions are particularly popular. Secondly, in the
course of drafting a peace agreement or in the
aftermath of the transition, parties agree on an amnesty
clause, aiming to remove any future threat of
persecution. The next section of the chapter will briefly
examine the latter of these two elements in theory, and
then in practice.

2.2 ‘Peace’ in practice: peace agreements and
amnesty clauses
While the theoretical arguments mentioned above
are often cited as justification for the choice of ‘peace’
over a criminal justice process, and while they do hold
sway, the greatest underlying reason for rejecting a
criminal justice process is often “political
accommodation”.34 One of the oft-cited differences
between proponents of justice and peace, are that
those of the latter group are more focused on “shortterm solutions that address the precipitous events that
sparked the conflict; above all, they seek a swift and
expedient end to the violence”.35 With such a specific
focus during tense times of political transition,
proponents of peace through negotiation and
forgiveness often view justice mechanisms as obstacles
to the aim of peace. For example, an anonymous
contributor to the Human Rights Quarterly criticised
the international human rights community for
prolonging the war in Yugoslavia by their insistence on
justice as part of the settlement, in their “quest for
perfect peace”.36 Bell records others at the time who
also critiqued pursuers of justice for “rejecting
pragmatic deals that in hindsight were as good as or
better than the eventual settlement”.37
Writing on this issue, Ken Arnolds distinguishes
between “human rights advocates” (traditionally projustice) and “conflict resolution practitioners” (propeace). In studying the differences between the two
groups, he notes that while human rights advocates
employ an adversarial approach, the latter group
favour cooperative methods. As part of this, he notes
that human rights advocates use labels such as “human
rights violators”, which conflict resolution
practitioners believe escalate conflict and prevent
reconciliation.38 In the distinctions he draws, he
inadvertently highlights the points that conflict
resolution practitioners – “realists” – use to critique
advocates of criminal accountability for grave
violations of international humanitarian law.
Collectively, these elements portray a process wherein
accountability mechanisms for human rights and mass

Ibid.
Christine Bell, ‘Human Rights, Peace Agreements and Conflict Resolution: Negotiating Justice in Northern Ireland’ in Julie Mertus
and Jeffrey W. Helsing (eds), Human Rights and Conflict: Exploring the Links between Rights, Law and Peacebuilding (US Institute of Peace Press
2006) (‘Bell, Human Rights, Peace Agreements and Conflict Resolution’) 345.
35 Pauline Baker, ‘Conflict Resolution versus Democratic Governance: Divergent Paths to Peace’ in Crocker, Hampson and Aall (eds),
Turbulent Peace: The Challenges of Managing International Conflict (US Institute of Peace Press 2001) 753-764.
36 Anonymous, ‘HR in Peace Negotiations’ (1996) 18 (2) HRQ 249.
37 Id. n. 34, 346.
38 Kent Arnold, ‘Exploring the Relationship Between Human Rights and Conflict Resolution’ (FORUM, National Institute for Dispute
Resolution 1998) 1.
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atrocity crimes result in the stalling of reconciliation
and peace efforts.
Following from this characterisation of justice
processes, proponents of ‘peace’ find themselves
strongly supporting peace agreements that include
amnesties. Amnesty is defined39 as an official pardon
for individuals who have been convicted of political
crimes.40 In TJ processes this has come to include
violations of human rights and mass atrocity crimes.
Since 1990 more than 300 peace agreements have
been signed.41 Many among them contain amnesty
clauses. These clauses are often presented as the only
tenable solution to the immediate cessation of ongoing
hostilities. For example, in internal conflicts – which
commentators note have resulted in the most peace
agreements of our time – insurgents demand security
from prosecution as a condition to laying down arms.
Contradicting this, many point to the fact that granting
amnesty to such insurgents often serves to legitimise
their position and to signal an acquiescence to their
demands. In reality, the more common situation is that
both state and non-state actors have committed
atrocities that they wish to hide. In such situations,
amnesty clauses present an appealing bargain to both
sides of a conflict.42
2.2.1
a.

Arguments for Amnesty

Domestic instability and political unworkability of
prosecutions

Proponents of amnesty clauses as pathways to
peace justify their positions with various reasons. One
chief reason is that the amnesty is the only workable
solution to internal unrest and domestic tension.
Where conflict is ongoing, as identified above,
assurance of protection from prosecution to either or
both parties may be the only way to ensure the
cessation of hostilities. In such contexts, amnesties offer
a pragmatic pathway to a peace agreement. There are
several examples of this with the most recent being the
Colombian amnesty and peace process.
Another pragmatic rationale for amnesties may be
fear of inter-institutional tension arising from

prosecutions. Most prominently, in situations where
members of state forces are implicated in violations of
international law, there is often fear of the potential
repercussions of antagonising the military in cases
where they are also responsible for atrocities. Some
writers express an additional fear that where the
military and the judiciary are pitted against each other
in a general context of institutional weakening, which
often accompanies conflict or regime change, there is
serious danger of “institutional breakdown”.43 In such
conditions, the argument is that amnesties can often
serve to allay fears of the military and win their loyalty
to the side of the ruling party, which is necessary for
the stability of any government. This reasoning can be
easily challenged with the argument that without the
checks and balances established by enforcement of the
law, there will be certain institutional weakening and
eventual breakdown. Despite this, amnesties are often
offered based on fear of reprisals from the military.
Amnesties also play a symbolic role in
consolidating the power of the ruling government. In
the aftermath of conflict, where loyalties are divided
and there is often public resentment towards the ruling
party, amnesties can communicate the states’
benevolence and rebuild the image of a united nation.
The amnesty provision decreed by the Albanian
government following the unrest that accompanied
breaking away from the Communist Bloc is an
excellent portrayal of the latter instance. By using
phrases such as “the constant consolidation of our
socialist order, the sound moral and political state of
the country, the steel-like unity of the people around
the party”44 in the formulation of the decree, the
government conveys the image of a strong, yet
benevolent government. Such an approach doubtless
played a significant part in combating domestic unrest
and building national resolve and public allegiance to
the government.
These rationales demonstrate that it is often hard
to clearly identify the intentions of governments in
issuing amnesties, since they are often laced with more
nefarious, power-oriented factors. It can, however, be
concluded that governments are most concerned
about the stability of their own reign and power

Id. n. 40.
‘Amnesty’ (English Oxford Living Dictionaries) <https://en.oxforddictionaries.com/definition/amnesty> accessed 20 September
2018.
41 Christine Bell, Peace Agreements and Human Rights (OUP March 2000).
42 Louise Mallinder, Amnesty, Human Rights and Political Transitions: Bridging the Peace and Justice Divide (Hart August 2008) (‘Mallinder,
Amnesty, HR and Political Transitions’) 33.
43 Brian Loveman, ‘Protected Democracies and Military Guardianship: Political transitions in Latin America, 1978 – 1993’ (1994) 105
JIASWA 116, quoting then Uruguayan president Julio Maria Sanguinetti; see also Landsman, ‘Alternative Responses to Serious Human
Rights Abuses: Of Prosecution and Truth Commissions’ (1996) 59 LCP 81.
44 Decree No 7338, 1989 (Albania), preamble.
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politics, and that these factors play a prominent part in
states considering amnesties.
b.

Peace and reconciliation.

This justification aims to be more victim-centred.
Proponents argue that amnesties are a more effective
tool for peace and reconciliation. Governments who
claim this to be the underlying reason for their amnesty
provision have, in the past, argued that amnesties
create a “climate of … confidence and assurance”45
that is necessary for parties to come together and
establish democracy. From the outset, this is
problematic. Among them are the fact that
reconciliation is a subjective concept; it means
different things to various stakeholders4647, and is not
as tangible or as measurable as other factors. For
example, it is easier to identify the impact of amnesties
on peace and stability based on the cessation or
slowing down of hostilities. However, in relation to
amnesties’ impact within society, it is more difficult to
draw a direct causal link between reconciliation and
the amnesty provisions when there are often other soft
accountability mechanisms, such as truth commissions
and development programmes, operating in the same
context.
In examining the above issues, Mallinder
identifies three approaches to defining reconciliation:
‘national unity’, ‘forgetting’, and ‘forgiveness’. The
first of these, ‘national unity’, has been the talking
point of many governments that issued amnesties. In
these instances, the aim is to reintegrate former
combatants, so that “all … can gather together without
exception towards peace”.48 The former President
Bouteflika
of
Algeria
eloquently
argued,
“reconciliation doesn’t mean investigations and
commissions… it means the great pardon among
Algerians … Is it worth it to open the file once more?
If it risks dividing the people again, it’s not worth it”.49

Although at first such speeches appeal to the idealist,
they soon begin to reek of political manipulation.
‘Forgetting’, as a symbol of reconciliation, is also
particularly appealing to governments who have
crimes of their own to hide. The presidential decree
175450 in the Philippines proclaimed amnesty
necessary to “establish a clean, fresh and unscarred
start for all Philippinos”.51 The current state of political
and social unrest in the Philippines issues a direct
challenge to that statement and supporters of that
ideal.
Of the three approaches to reconciliation,
‘forgiveness’ is the strongest argument, in that it has
the most empirical support. The staunchest supporters
of the ‘peace’ option and amnesties as leading to
reconciliation often cite the South African case as
evidence.

2.3 Peace vs Justice: South Africa
From 1948 to the early 1990s, South Africa was
under a white minority government, which imposed
brutal polices of apartheid to maintain its status,
enforcing separation of races, with severe atrocities
committed against non-whites. These atrocities were
so horrific as to ensure that apartheid is now classified
as a crime against humanity under international law.52
Following negotiations and the transfer of power from
the apartheid government to a democratically elected
transitional government, the ruling African National
Congress (ANC) instituted a Truth and Reconciliation
Commission. The work of this ommission has since
been touted by many in the field of TJ to constitute one
of the most successful TJ processes. Elements of the
TRC’s operation have garnered praise from all
corners, such as the thorough consultations process
that was carried out across the country,53 the victimcentred approach taken by the Commission even in

1989 political announcement of amnesty by the Beninest government, see ‘Benin Political Bureau Announces Amnesty Measure’ BBC
(summary of world broadcasts 31 august 1989), in Mallinder, Amnesty, HR and Political Transitions, id. n. 42, 46.
46 For more discussion on this see Lyn Graybill and Kimberly Rae Lanegran, ‘Truth, Justice and Reconciliation in Africa: Issues and
Cases’ (2004) 8 ASQ 1; Fletcher and Weinstein, ‘Violence and Social Repair: Rethinking the Contribution of Justice to Reconciliation’
(2002) 24 HRQ 24; Pankhurst, ‘Issues of Justice and Reconciliation in Complex Political Emergencies: Conceptualizing Reconciliation,
Justice and Peace’ (1999) 20 (1) TWQ 239.
47 Ibid.
48 ‘President Betancur - Colombia, Raymundo Perez’ United International Press (Bogota 29 November 1982) in Mallinder, Amnesty, HR
and Political Transitions, id. n. 42, 49.
49 Megan K Stack, ‘A Healing Tortuous as War’ Los Angeles Times (Ouled Slama, Algeria 1 June 2004) in Mallinder, Amnesty, HR and
Political Transitions, id. n. 42, 49.
50 Id. n. 51.
51 Presidential Decree No 1754, section 1980 ‘A Decree Prescribing a Condition for Amnesty’ (Philippines).
52 Rome Statute of the International Criminal Court (adopted 17 July 1998, entered into force 1 July 2002) 2187 UNTS 3, article 7 (2)(h).
53 Louise Mallinder, ‘Global Comparison of Amnesty Laws’ (The International Institute of Higher Studies in Criminal Sciences 2009)
Fighting Impunity and Promoting International Justice – European Initiative for Democracy and Human Rights: Promoting Justice and
the Rule of Law (‘Mallinder, Global Comparison of Amnesty Laws’).
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the amnesty process,54 as well the heightened
accessibility achieved through publicising the hearings
via media.55

allowing it to produce a single, complete and unbiased
narrative of events. These, collectively, were the
premises on which the SA-TRC began its operations.62

Proponents of the ‘peace argument’ particularly
favour this case study, citing the use of amnesties as a
key contributor to the success of the reconciliation
process.56 Under section 20 of the National Unity and
Reconciliation Act 1995, the government granted
amnesties for offences related to a political objective in
the course of the preceding conflict, provided that the
applicant had made a full disclosure of all the facts.57
In this context, politically motivated crimes were taken
to include crimes under international law. This
interpretation has been most contentious among
academics.58 While supporters of the South African
process do acknowledge that amnesties constitute the
removal of victims’ rights to civil justice, they argue
that the administering of distributive, restorative and
procedural justice sufficiently satisfy victims’ demand
for justice. Gibson explores this, arguing that
reparations (distributive), reconciliation (restorative)
and giving victims a platform to speak their truth
(procedural), when carried out successfully, can
compensate for the lack of criminal justice.59 Others
suggest that these other forms of justice were even
more desirable in this context, with Asmal et al arguing
that a judicial process would have focused too much
on perpetrators and not on victims, and that it would
therefore have only resulted in a “piece-meal picture
of the past”.60 Writers separately also echo the
argument made by Bishop Tutu, that South African
culture is geared towards forgiveness, or Ubuntu – a
more restorative justice approach,61 with a greater
focus on restoring the dignity of victims. Supporters of
the amnesty process also argued that while it would
compromise victims’ civil liberties, it would ensure that
the Commission would receive new information;

Commentators such as McCarthy have, however,
identified more realist reasons that resulted in the
amnesty provision. Among them were 1) the lack of an
obvious victor (as in the case of Uganda and Argentina)
and the need for negotiation; 2) the lack of an
incriminating paper trail (as in the case of Nazi
Germany); 3) the risk of violent retaliation from the
army or police, which were still loyal to the apartheid
government and most at risk from prosecutions; 4) the
high cost and lack of effectiveness that had been
demonstrated by the ICTY and ICTR; 5) the fact that
many apartheid-era prosecutors and judges
maintained their places in the judiciary; and 6) that,
were prosecutions carried out, many of the antiapartheid freedom fighters would also be implicated.63
This last factor was the strongest in garnering much of
the public support for amnesty. While some of these
arguments are disputed on a larger scale, these reasons
present a more realistic picture of the situation on the
ground at the time when amnesty was agreed on.
South Africa’s amnesty process has been praised on
some grounds. A key factor among these grounds is the
involvement in the amnesty process of – and focus on
– victims. In her comparative study on amnesty
provisions, Mallinder recognises that only in the SATRC were victims allowed to participate in the
granting of amnesties. She writes that they were
allowed to listen to testimonies of applicants, share
their own reactions and inform the Committee of their
own preference in the matter.64 In some cases, the
amnesty hearings resulted in individual reconciliation
between the victim and perpetrator.65 It is also
noteworthy that although the Committee received

Ibid.
See for example, Karl Nilsson, ‘Truth Commissions as a Tool for Consolidating Democracy: A Case Study of the South African Truth
and Reconciliation Commission’ (Lunds universitet Statsvetenskapliga institutionen) STV003 VT05
<https://lup.lub.lu.se/luur/download?func=downloadFile&recordOId=1331900&fileOId=1331901> accessed 20 September 2018.
56 James L Gibson, ‘The Truth about Truth and Reconciliation in South Africa’ (2005) 26 (4) IPSR 341 (‘Gibson, The Truth about
Truth and Reconciliation in South Africa’) 342.
57 National Unity and Reconciliation Act 1995, section 20 (1) (South Africa).
58 Id. n. 53, 108.
59 James L. Gibson, ‘Truth, Justice and Reconciliation: Judging the Fairness of Amnesty in South Africa’ (2002) 46 (3) AJPS 540 (‘Gibson,
Judging the Fairness of Amnesty in South Africa’).
60 Asmal and Roberts, Reconciliation through Truth: A Reckoning of Apartheid’s Criminal Governance (2nd edn, Palgrave Macmillan 1998) 19.
61 Gibson, Judging the Fairness of Amnesty in South Africa, id. n. 59, 5; Lyn S. Graybill, ‘South Africa’s Truth and Reconciliation
Commission: Ethical and Theological Perspectives’ (1998) 12 (1) EIA 43; and id. n. 53, 108.
62 63 Emily H. McCarthy, ‘South Africa’s Amnesty Process: A Viable Route toward Truth and Reconciliation’ (1997) 3 (1) MJRL 183
(‘McCarthy, South Africa’s Amnesty Process’).
64 Ronald C. Slye, ‘Victims as the Heart of the Matter: The South African Amnesty as Promised in Practice’ 3 in Mallinder, Global
Comparison of Amnesty Laws id. n. 53, 109.
65 See, for example, Patrick Mzingisi Ndlumbini Amnesty Application in terms of Section 18 of the Promotion of National Unity and
Reconciliation Act No 34 of 1995 No AM 0184/96 Decision No AC/97/0030
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some 7000 applications from perpetrators on both
sides of the conflict, only about 16% of them were
granted amnesty,66 showing that this was not an
instance of blanket amnesty.
Nevertheless, the amnesty process thus instituted
has been met with much critique. One of the most
significant arguments against it was the disregarding of
the criminal justice process, with organisations such as
Amnesty International arguing that amnesty for
crimes against humanity was against the principles of
international law.67 Apart from this, the criticisms also
extend to the amnesty process itself and its
effectiveness. First, while the Commission received
applications from about 7000 perpetrators, most of
those who applied for amnesty were low-level
perpetrators; most leaders of the apartheid structure
chose not to acknowledge their involvement in
crimes.68 Secondly, the ‘full disclosure’ that was
required in exchange for the amnesty did not reveal
much unknown information, which proved doubly
frustrating to victims waiting to hear the fates of their
loved ones.69 Thirdly, the reparations plan was one of
the biggest failures of the SA-TRC.70 This was a
particularly harsh blow to victims in light of the
statement made by the Commission in its final report:
“reparation is necessary to counterbalance
amnesty”.71 Fourthly, the exchange of amnesties for
truth can only be effective if those not granted amnesty
are prosecuted. However, in the aftermath of the
transition, there have been few such prosecutions,
which leads to questions on whether the amnesty
brought much added value to the process. If these
changes are implemented, it would be near-impossible
to prosecute for crimes committed during apartheid.72
While there are other critiques of the process, these
four combined cast serious doubt on whether South
Africa’s amnesty process was truly successful. While
there are many arguments that the truth commission
was still able to successfully produce a single narrative
of the country’s past, built on the testimonies of both

victims and perpetrators, these arguments are still met
by counter-claims that the resulting report was biased
and therefore not a completely truthful account of
events.73 Overall, unlike what much of the
international community of activists would have us
believe, it is not an established fact that the South
African TJ process was a success. Writers such as
Adam and Adam74 maintain that while the process is
“overrated” internationally, it is “largely dismissed”
within South Africa.
There is not an extensive body of work on the
impact of the ‘peace’ and amnesty-oriented TJ process
in South Africa. In this instance Gibson75 presents a
thorough – if biased – analysis of various arguments.
He acknowledges global admiration for the South
African peace process and the many attempts to
replicate it in other parts of the world. He explains this
to be the result of South Africa’s seemingly peaceful
transition to democratic governance. He also
acknowledges the disgruntlement of South African
commentators who argue that the SA-TRC only
served to exacerbate racial tensions, disputing the
hypothesis that truth heals.
3.0 JUSTICE
While South Africa’s experience continues to be
held up as an international standard for a successful
transition, it cannot be said that the South African
model applies to all situations. Recently, there has a
been a growing call for criminal prosecutions to be
reaffirmed in practice, as an essential part of TJ
processes. Most academics making this call cite cases
surrounding the various transitions in Latin America,
and their contribution to domestic and international
stability.
A good starting point to this segment of the
discussion is the UN’s guidance note on TJ, which
clearly states that prosecutions – whether domestic,

<http://www.justice.gov.za/trc/decisions/1997/970520_ndlumbini.htm> accessed 4 January 2018.
66 Ibid.
67 Id. n. 59, 541 – this will be examined in greater detail further on in this paper.
68 Id. n. 63, 190.
69 Ibid. 191.
70 Ibid. 192.
71 ‘Truth and Reconciliation Commission of South Africa Report Vol 5’ (29 October 1998) 170.
72 Id. n. 53, 110.
73 Id. n. 56, 544; see also ‘Complaints to Public Protector of TRC Handling of SADF’ (O’ Malley January 1998)
<https://omalley.nelsonmandela.org/omalley/index.php/site/q/03lv02167/04lv02264/05lv02335/06lv02336/07lv02338.htm>
accessed 20 September 2018.
74 Heribert Adam and Kanya Adam, ‘The Politics of Memory in Divided Societies’ in Wilmot James and Linda van de Vijver (eds), After
the TRC: Reflections on Truth and Reconciliation in South Africa (Cape Town, David Philip 2000).
75 Id. n. 56.
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hybrid or international – ought to be an integral part
of any TJ process.76 Building on this, the note specifies
that the trials and punishments ought to be carried out
in accordance with international standards and that
they should be fair and non-discriminatory, regardless
of who the alleged perpetrators are. The primary
responsibility for prosecutions is attributed to states,
with international involvement being called upon
where states lack the political will or capacity to carry
out such judicial processes.77 In theory therefore,
prosecutions are a necessary part of a TJ process.
In practice however, it is clear that this has not
been the case. The most well-known prosecutorial
processes in TJ have been internationally-driven or
hybrid with the heavy involvement of international
personnel and supervision. Prosecutions carried out by
the ICC, as well as the ICTY and ICTR created by
the Security Council, are the best-known examples of
the former. In terms of hybrid tribunals, which are a
growing phenomenon, the ECCC, and other similar
mechanisms instituted in Sierra Leone and East Timor
among others, are recent examples. Mallinder and
McEvoy
attribute
the
energisation
and
institutionalisation of TJ to these courts.78 Specifically,
they argue that the massive financial investments made
to activate both permanent and ad-hoc tribunals have
given the field a “self-confident swagger”. To an
extent, this is logical insofar as the greater the
investment, the greater the gravity and respect
afforded to a process. However, the writers’ continuing
analysis that this had led to a greater push for
prosecutions, is easily challenged. While prosecuting
state leaders for mass atrocities is touted in academic
and some diplomatic circles, few TJ processes
implement such judicial processes. Even fewer of these
have been organically instituted with domestic
governments taking full ownership. Further analysis of
this shows that the massive investment needed for a
judicial mechanism is precisely one of the factors most
cited to avoid setting up prosecutions.

It is worth noting the sporadic use of universal
jurisdiction (UJ) by some domestic judiciaries. The
most well-known cases involve high profile actors
involved in mass atrocity crimes. Foremost among
these is the process initiated against former Chilean
President, General Augusto Pinochet, who was
detained in the United Kingdom to be extradited to
Spain to stand trial, with a supporting decision from
the UK House of Lords.79 Although political pressure
led to him being sent back to Chile, with authorities
citing ‘health reasons’, commentators note that this
ground-breaking use of UJ opened up the road to the
several indictments that were subsequently issued
against him in Chilean domestic courts.80 While
several other cases have been brought up in other
states such as Belgium and Switzerland for more midlevel perpetrators,81 even these states that were
formerly open to hearing cases under UJ have shown
a growing resistance to such trials being held in their
courts. Belgium, for example, made the decision to
repeal its universal jurisdiction law – a step which
activists have called “a step backwards in the fight
against the worst atrocities”.82 A leading reason for this
may be the political pressure that often accompanies
such trials, particularly where such trials involve
former heads of state or ‘war heroes’ commanding
public support.

3.1 Reasons for the dearth of prosecutions
This disparity between the TJ theory – which
clearly affirms the need for prosecutions in any TJ
process – and practice – wherein states rarely
implement such judicial processes for mass atrocity
crimes – is owing to several reasons. The arguments
used by advocates of restorative justice, such as
reduced recidivism, lowered costs, more effective posttransitional reconciliation and victim satisfaction, have
already been examined.

Id. n. 1, 4.
Ibid. 7; and 8.
78 Louise Mallinder. and Kieran McEvoy, ‘Rethinking amnesties: Atrocity, Accountability and Impunity in Post-Conflict Societies’ (2011)
6 (1) CSS 107 (‘Mallinder and McEvoy, Rethinking Amnesties’) 108.
79 Clare Dyer, Michael White and Will Woodward, ‘Law Lords back Pinochet Extradition: Straw ponders mixed verdict’ The Guardian
(London 24 March 1999) <https://www.theguardian.com/world/1999/mar/25/pinochet.chile1> accessed 20 September 2018.
80 ‘How General Pinochet’s Detention Changed the Meaning of Justice’ (Amnesty International 16 October 2013)
<https://www.amnesty.org/en/latest/news/2013/10/how-general-pinochets-detention-changed-meaning-justice/> accessed 20
September 18.
81 Richard Walker, ‘Sri Lankan Justice Plays out in foreign Courtrooms’ (Sri Lanka Brief 6 December 2012)
<http://srilankabrief.org/2012/12/sri-lankan-justice-plays-out-in-foreign-courtrooms/> accessed 20 September 2018.
82 ‘Belgium: Universal Jurisdiction Law Repealed’ Human Rights Watch (Brussels 1 August 2003)
<https://www.hrw.org/news/2003/08/01/belgium-universal-jurisdiction-law-repealed> accessed 20 September 2018; see also Steven
R. Ratner, ‘Belgium’s War Crime Statute: A post-mortem’ (2003) 97 (4) AJIL 888.
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3.1.1

The politics of prosecutions

While some of the discussion on this was analysed
previously, there are other strong arguments about the
political unworkability of prosecutions in transitions
that are negotiated, or where the former powerholders continue to retain some form of political sway
or the loyalty of the public. Samii notes that although
TJ processes are ideally meant to be neutral victimcentred mechanisms, in reality they are instituted
based on the political aspirations of those in power.83
Accordingly, where prosecutions may result in leaders
of a political party being indicted and convicted, that
party will not support a prosecutorial mechanism.
Similarly, but more indirectly, where major
stakeholders are opposed to prosecutions – often to
safeguard their own interests, such parties are unlikely
to support judicial action. This is often the case in
states transitioning from a context where the military
exercised much power, particularly because in such
cases the military is also implicated in mass atrocity
crimes. In such instances, governments have often
withheld from conducting prosecutions, for fear that
the military will stir resistance and resentment among
their public supporters towards the government.
3.1.2

Public resistance to prosecutions

Prosecutions are generally resisted by members of
the public supporting those implicated in international
crimes. However, there is also the interesting
phenomena which Samii refers to, where victim
communities are unwilling to push for prosecutions. In
exploring this, he points to two possible reasons for
this. One, in cases where the victim groups have
gained political ground, prosecutions may no longer
be necessary to validate and empower them in their reentrance into society. Samii refers to this as “partisan
motivations”.84 The South African context presents a
good example of this and is often cited by those who
argue that the South African model is not universal.

Although the South African transition was negotiated,
and although it took time for democracy to be
institutionalised, black South Africans emerged with
‘one man, one vote’, and with the African National
Congress (ANC) in power instead of the apartheid
government. In that sense, they tasted the fruits of their
struggle.
However, this is not always the case, with many
civil conflicts resulting in the defeat of minority groups,
or where victim groups remain disempowered and
despised outcasts in society. In such cases, Samii’s
second hypothesis rings true. In contexts of lingering
unrest or defeat, he points to the continuing sense of
insecurity faced and felt by victims.85 Hayner also
echoes this by pointing out that there may be
heightened fears of violence emanating from the TJ
process.86 In such cases, speaking out and testifying
may lead to the victim and his/ her family being
targeted and silenced. While her analysis also applies
to truth commissions, they are not always as sensitive
and controversial as prosecutions, which may lead to a
more visceral sense of fear. This initial rejection of
prosecutions stemming from fear – or “preference
falsification”87 – may then spiral into a complete
silence88 leading to the complete exclusion of
prosecutions from their country’s TJ narrative. A study
conducted by Pham et al identified empirical evidence
to this hypothesis. The study looked at victim support
for prosecutions in the aftermath of the conflict in
Uganda. They report that between 2005 and 2007,
support for prosecuting human rights offenders
dropped from 66% to 32%, analysing that the change
stemmed from victims wanting to preserve the
advances made by ongoing peace talks.89 Others point
to Uruguay and Algeria, where despite civil society’s
call for prosecutions, the public opposed such
processes in referenda. In the latter instances, again,
one of the reasons cited was the prioritisation of
security and economic development.90
These reasons, accompanied by arguments for
more restorative justice processes91 have led to a

Id. n. 26, 222.
Ibid. 221.
85 Ibid.
86 Priscilla B. Hayner, Unspeakable Truths: Transitional Justice and the Challenge of Truth Commissions (2nd edn, Routledge August 2010) 196.
87 Timur Kuran, ‘Private truths, public lies: The social consequences of preference falsification’ (Harvard University Press September
1997) in Samii, Who wants to forgive and forget, id. n. 26.
88 Elisabeth Noelle-Newman, ‘The spiral of silence: A theory of public opinion’ (1984) in Samii, Who wants to forgive and forget, id. n.
26.
89 Phuong Pham, Patrick Vinck, Eric Stover, Andrew Moss, Marieke Wierda, Richard Bailey, ‘When the war ends: A population-based
survey on attitudes about peace, justice and social reconstruction in Northern Uganda’ (Human Rights Center University of California
Berkeley, International Center for Transitional Justice, Payson Center for International Development Tulane University December
2007) <https://www.ictj.org/sites/default/files/ICTJ-Uganda-Justice-Attitudes-2007-English_0.pdf > accessed 20 September 2018.
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91 See above, Section 2.1.2: Arguments for Restorative Justice.
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proliferation of amnesties, as discussed above.
However, there is an ongoing debate regarding the
legality of such amnesty clauses, where they relate to
mass atrocity crimes. Organisations such as Amnesty
International have consistently posited that such
amnesties are contrary to international law, which
imposes an overarching duty to prosecute such
crimes.92 The next section of this chapter will examine
the question: Are amnesties for mass atrocity crimes
and grave human rights violations legal?

beyond treaty law, the UN then states that “amnesties
for gross violations of human rights and serious
violations of humanitarian law may also violate
customary international law”. 95
In practice also, significant international bodies
such as the UN Security Council and the UN Human
Rights Council, have consistently reaffirmed the duty
to investigate alleged war crimes and to prosecute
suspects.96
3.2.2

3.2 International law and amnesties
3.2.1

United Nations

As an organisation perceived to be most
representative of the international community, the
UN’s stand on this issue is interesting. Mallinder points
out that up until its intervention in the Sierra Leonean
conflict, the UN was never opposed to amnesties, and
was willing to sign peace agreements that included
amnesties for violations of human rights. In the 1999
Lomé Accord, however, she notes the SecretaryGeneral’s handwritten note stating that the UN did
not recognise amnesties for “genocide, crimes against
humanity, war crimes and other serious violations of
humanitarian law”.93 Since then, it seems that the UN
has maintained this position as evidenced by the
discussion in its pamphlet on amnesties.94 Aside from
declaring the illegality of amnesties where
international treaties impose a duty to prosecute the
relevant crimes, the UN also argues that there is a
positive duty to prosecute in instances of grave
violations of international treaties, even where there is
no explicit mention of prosecution in the treaty and
especially where there is an established precedent of
prosecuting in such instances. Extending the argument

a.

Treaty and case law

War Crimes

All four of the Geneva Conventions contain articles
imposing on state parties the positive duty to prosecute
those who have allegedly committed grave breaches of
international humanitarian law.97 For example, Article
146 of the fourth convention states that parties “shall
be under the obligation to search for persons alleged
to have committed, or to have ordered to be
committed, such grave breaches, and shall bring such
persons, regardless of their nationality, before its own
courts”. The International Committee of the Red
Cross (ICRC) also argues that these duties are not
limited to the treaty, but that they are rules under
customary international law.98 Given the general
acceptance that the Conventions amount to customary
international law, this argument has significant legal
weight in the context of international armed conflicts.
Whether this obligation applies to noninternational armed conflicts is debatable, since the
law governing such contexts99 does not specifically
refer to a duty to prosecute.100 Nevertheless, the
ICRC’s analysis concludes that the duty to prosecute

‘International Law Commission: The Obligation to Extradite or Prosecute (Aut Dedere Aut Judicare)’ (Amnesty International 2009) AIIndex: IOR 40/001/2009, 29 <https://www.amnesty.org/download/Documents/48000/ior400012009en.pdf > accessed 7 January
2019.
93 Id. n. 53, 22.
94 OHCHR, Rule of law tools for post-conflict states: Amnesties (New York and Geneva, UN 2009) UN Doc HR/PUB/09/1.
95 Ibid. 11.
96 UN Security Council (UNSC), Resolution 1193 (28 August 1998) UN Doc S/RES/1193, article 12; see also UNSC, Resolution 1199
(23 September 1998) UN Doc S/RES/1199; UN General Assembly (UNGA), ‘Rape and abuse of women in the former Yugoslavia’
(1993) UN Doc A/C.3/48/L.51/Rev.1.
97 Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field (First Geneva
Convention) (1949) 75 UNTS 31, article 49; Geneva Convention for the Amelioration of the Condition of Wounded, Sick and
Shipwrecked Members of Armed Forces at Sea (Second Geneva Convention) (1949) 75 UNTS 85, article 50; Geneva Convention
Relative to the Treatment of Prisoners of War (Third Geneva Convention) (1949) 75 UNTS 135, article 129; Geneva Convention
Relative to the Protection of Civilian Persons in Time of War (Fourth Geneva Convention) (1949) 75 UNTS 287, article 146.
98 ‘Rule 158: Prosecution of War Crimes’ (ICRC International Humanitarian Law (IHL) Database Customary IHL) <https://ihldatabases.icrc.org/customary-ihl/eng/docs/v1_rul_rule158> accessed 20 September 2018.
99 Id. n. 100.
100 Geneva Convention Relative to the Protection of Civilian Persons in Time of War (Fourth Geneva Convention) (1949) 75 UNTS 287,
Common Article 3; International Committee of the Red Cross (ICRC) Protocol Additional to the Geneva Conventions of 12 August
1949 and relating to the Protection of Victims of Non-International Armed Conflicts (Protocol II) (8 June 1977) 1125 UNTS 609.
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war crimes within customary international law extends
to non-international armed conflicts, taking into
account international practice and provisions in other
international treaties examined below.
b.

Genocide

The 1948 Convention on the Prevention and
Punishment of the Crime of Genocide101 similarly
recognises the criminality of genocide under
international law, which contracting states undertake
“to punish”.102 Article 4 of the Convention ensures
that no one is exempted from this, regardless of
position, specifying that it applies to rulers and public
officials as well as private individuals.103 This
convention is also widely accepted as customary
international law, arguably creating a customary duty
to prosecute perpetrators of genocide.
c.

Crimes against humanity

While there is no specific treaty duty to prosecute
with regards to crimes against humanity, the preamble
of the Statute of the ICC affirms “the duty of every
state to exercise its criminal jurisdiction over those
responsible for international crimes”.104 It also goes on
to specify that crimes against humanity are among
“the most serious crimes of concern to the
international community as a whole” and that they
must not go unpunished.105 While the preamble to a
treaty does not impose binding legal obligations under
the treaty, it aids in expounding on the spirit of the law.
Additionally, courts have found that while they do not
specifically address crimes against humanity, the
granting of amnesty for such crimes would be unlawful
under treaties such as the International Covenant on

Civil and Political Rights and the American
Convention of Human Rights. These treaties have
been interpreted to require the prosecution of crimes
against humanity.106
In addition to the mass atrocity crimes discussed
above, other significant subject-related treaties also
contain provisions imposing a duty on state parties to
investigate and prosecute grave violations. Among
them are the Convention Against Torture (CAT), the
Chemical Weapons Convention and the Hague
Conventions on Cultural Property.107
d.

Torture

The CAT requires that torture be criminalised in
the domestic laws of state parties; that it be punishable;
that alleged perpetrators of offences under the treaty
be handed over to the due authorities for prosecution;
and that victims be given the right to fair and adequate
compensation and rehabilitation.108 From these, it can
be surmised that amnesties for grave violations of the
CAT would be contrary to both the spirit and the letter
of the law. This was affirmed by the ICTY in a ruling
where amnesties for torture were found to be
“internationally unlawful”.109
The law as found in these key treaties, demonstrates
a clear imposition of the duty to prosecute on state
parties. In the instances of genocide and war crimes,
there are strong arguments to be made for a customary
duty to prosecute, based on arguments on the
customary nature of the relevant treaties. Where
amnesties have been decreed in contexts of transition
from civil conflict, they have been severely criticised by
states and international organisations, and several of

Convention on the Prevention and Punishment of Genocide (adopted 9 December 1948 entered into force 12 January 1951) 78
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103 Ibid. article 4.
104 Rome Statute of the International Criminal Court (adopted 17 July 1998 entered into force 1 July 2002) 2187 UNTS 3, Preamble.
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106 UN Human Rights Committee, ‘General Comment No. 31: The Nature of the General Legal Obligation Imposed on States Parties to
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Certain Conventional Weapons Which May be Deemed to be Excessively Injurious or to Have Indiscriminate Effects (and Protocols) (As
Amended on 21 December 2001) (10 October 1980) 1342 UNTS 137.
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them have gone on to be deemed unlawful by domestic
courts.110 This, however, begs the question – if
amnesties for mass atrocity crimes are illegal under
international treaty, how is it possible that while such
crimes are widespread among the many conflicts
taking place internationally, there are so few
prosecutions of those crimes?
3.2.3
a.

Application of the duty to prosecute

Treaty law vs customary international law

While various treaties clearly set out a duty to
prosecute grave crimes falling within their ambit, the
nature of international law is such that states are only
bound by treaties that they are party to. Accordingly,
states which do not accede to those treaties are not
obligated to prosecute. While most states are party to
the CAT, the Rome Statue for example, which
imposes a duty to prosecute war crimes and crimes
against humanity, continues to be avoided by several
key states including the USA.
In such situations, states are only bound by
customary international law surrounding the issue,
which in turn, is defined and shaped by general (state)
practice accepted as law. With respect to the duty to
prosecute, despite the varying treaty provisions
expressing a duty to prosecute, and opinions of
national governments and judiciaries condemning
amnesties for mass atrocity crimes, there is no
overarching pattern of states prosecuting perpetrators
of mass atrocity crimes. Accordingly, while there may
be a growing customary rule against amnesties for
mass atrocity crimes and grave human rights
violations, it cannot be said as yet that there is a
positive customary legal duty to prosecute such crimes.
In this context, one might argue for the customary
nature of some of these treaties which impose a duty to
prosecute crimes within their ambit. As referred to
above, many argue that the Geneva Conventions and
the Genocide convention are customary international
law because of the near universal accession to these
treaties. However, the absence of the duty to prosecute
in general state practice leaves this open to debate with

no absolute legal conclusion.
b.

Political reluctance and the duty to prosecute

One of the key reasons behind the lack of a
customary legal duty to prosecute, is an international
political reluctance to completely commit to enforcing
a duty to prosecute. A key instance where this was
made apparent was the negotiations of the Rome
Statue. Discussing this, Roht-Arriaza refers to states’
refusal to explicitly prohibit amnesties for mass atrocity
crimes that fell within the jurisdiction of the ICC.111
This reluctance most likely stems from the
discussion above on the political considerations
connected to prosecutions and amnesties. Foremost
among these is governments’ fear that a duty to
prosecute would deny them the ability to end conflicts
or internal disturbances via amnesties.112 This in turn
may turn political support against them and rob them
of power. Again, it must be emphasised that
reconciliation and victims’ interests are rarely the key
factor in amnesties and prosecutions, with power
politics playing a very significant role.
Political considerations are not limited to the
statestate(s) involved in the conflict. While the
Westphalian paradigm of criminal justice would have
decisions on amnesties and prosecutions remain the
sole territory of the states concerned, the postWestphalian structure that characterises today’s
international society extends considerations of
prosecutions for grave violations of humanitarian law
“beyond the prerogative of any one state, and
involving international regional and hybrid courts, the
United Nations, and even international donors”.113
Accordingly, where there have been international
discussions on judicial processes being set up to try
allegations of mass atrocities, the responses of third
party states have often reflected their own vested
political allegiances and interests. One of the most
obvious instances is the ongoing debate on the ICC
conducting hearings on the alleged international
crimes carried out by some of the Israeli armed forces
against the Palestinians. Those opposed to hearings
adopt legal language, citing jurisdictional bars arising

Argentina, Federal Judge, The Prosecutor v. Ricardo Miguel Cavallo, Case no 1298 (2011); Chile, Appeal Court of Santiago, Episode of San
Javier case (Judgement) case no 2.182-1998 (27 July 2007) para 19; and 22; Chile, Supreme Court, Victor Raul Pinto case (Decision on
Annulment) Case no 3125-04 (13 March 2007) para 21.
111 Naomi Roht-Arriaza, ‘Amnesty and the International Criminal Court’ in Dinah Shelton (ed), International Crimes, Peace and Human
Rights: The Role of the International Criminal Court (New York, Transnational Publishers 2000).
112 See more extensive discussion on this in Section 2.2.1: Arguments for Amnesty.
113 Juan Espindola, ‘The case for moral permissibility of Amnesties: An Argument from Social Moral Epistemology’ (2014) 17 (5) ETMP
971 (‘Espindola, The case for moral permissibility of amnesties’).
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from the disputed statehood of Palestine.114 However,
states who most strongly oppose the move to
commence a prosecutorial process include the United
states, which supported the establishment of the state
of Israel and has since maintained close ties, using
Israel as the base for most of its interests in the Middle
East. While states are increasingly vocal in disputing
amnesties, in practice, they remain hesitant to commit
wholly to a duty to prosecute.
c.

International law vs international politics in
enforcement

While in a domestic context the rule of law is easier
to uphold and enforce regardless of subjective political
context, the nature of international law is such that it
retains much of its Westphalian principles of
sovereignty and non-interference in relation to
enforcement. Although many legal purists would
argue that international law is sovereign, political
realists convincingly posit – with reference to
international experience – that where international
law stands in direct contradiction to states’ political
will, or lack thereof, it possesses little sway.115
Owing to this, in cases where states have acceded
to treaties which impose a duty to prosecute, noncompliance has not been legally challenged and the
duty has not been enforced. This does not preclude
political condemnation and diplomatic calls for
prosecutions, which are somewhat strong. However, as
of today, no state has been legally held to account
before an international court for its failure to prosecute
mass atrocity crimes despite having acceded to a
Treaty which obligated it to do so. The lack of
jurisprudence on the matter has only contributed
further to ambiguity on the application of the duty to
prosecute.
With such weak application and enforcement of the
duty to prosecute mass atrocity crimes, despite
growing condemnation of amnesties by states and
inter-governmental organisations, Mallinder reports at
least 529 amnesty laws being introduced between 1945
and 2010,116 and observes that the rate of amnesties

has remained steady since the late 1970s.117 However,
she and McEvoy also observe that amnesty laws have
evolved, moving away from the blanket amnesty
pattern that was once acceptable. As states and the
international community struggle to reconcile the
pattern of treaties calling for the prosecution of grave
international crimes and various political realities
resulting in a lack of such prosecutions, Espindola
examines the shift to using amnesties with exceptions.
In such cases, he notes that contemporary amnesty
laws protect low-level combatants from prosecution,
while leaving open the possibility of trying those in
high positions or those who are alleged to have
committed grave violations of international law.118
4.0 ‘RETRIBUTIVE JUSTICE’ VS
‘RESTORATIVE JUSTICE’ IN TJ: A
FALSE DICHOTOMY?

4.1 The significance
international crimes

of

prosecutions

of

There are many proponents of restorative justice
who would argue that prosecutions are limited to
retributive justice. A conclusive definition of
retributive justice remains elusive, lost in arguments on
the foundations of retribution, between the Kantian
proposition of morality and the utilitarian argument of
logic.119 However, the concept includes the following
elements: 1) that those who commit serious crimes
deserve to suffer some form of proportionate
punishment; 2) that it is right for an appointed
institution to mete out such a proportionate
punishment; and that 3) it is wrong to punish the
innocent or to punish disproportionately. The
overarching philosophy is that retribution, as meted
out in the prosecution and punishment of wrongdoers,
is inherently good.
Writers on TJ process tend to classify judicial and
non-judicial proceedings within a TJ process into the
same categories of retribution and restoration.
Accordingly, judicial proceedings for grave violations
of international law are placed into the limited

Mark Kersten, ‘The International Criminal Court can and should investigate violence in Gaza’ (Justice in Conflict 17 May 2018)
<https://justiceinconflict.org/2018/05/17/the-international-criminal-court-can-and-should-investigate-violence-in-gaza/> accessed 20
September 2018.
115 See, Frédéric Mégret, ‘The politics of international criminal justice’ (2002) 13 EJIL 1261. There is extensive writing on the
relationship between international law and politics. See, for example, Eva Hartmann, ‘The difficult relationship between international
law and politics: The legal turn from a critical IPE perspective’ (2011) 16 (5) NPE 561; Martti Koskienniemi, ‘The politics of international
law’ (1990) 1 (1) EJIL 4.
116 Id. n. 78, 7.
117 Id. n. 53, 22; and 26.
118 Id. n. 113.
119 For more discussion on this, see James P. Sterba, ‘Retributive Justice’ (1977) 5 (3) PT 349.
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category of ‘retributive justice’, while the other
mechanisms instituted for truth-seeking, reparations
and institutional reform are classified with the more
positive terminology of ‘restorative justice’.120 From
the outset, this dichotomisation of a process that was
intended to be a holistic way of dealing with the past,
implies that the non-judicial mechanisms are more
conducive to peace and reconciliation.
Opponents to this dichotomisation argue against it
by positing that the prosecutions, particularly in the
context of a TJ process, contribute more than mere
vindication, although arguably that vindication can be
a strong aid in victim empowerment and
reconciliation. The next section of this chapter will
explore whether prosecutions merely amount to
‘retributive justice’, and will examine the arguments
made to posit that prosecutions aid the peace processes
of transitional states.
The International Centre for TJ has consistently
campaigned against the peace vs justice debate, which
they argue is founded on the basis of the false
dichotomisation of the ‘retributive’ and ‘restorative’
justice mechanisms.121 The argument they, and others
posit, is that TJ processes are multi-dimensional in
upholding accountability while working towards
future peace and reconciliation.
While it is usually prosecutions and truth
commissions that are part of this discussion, vetting,
which is a key element of institutional reform processes
in the military, presents an excellent challenge to the
one-dimensional interpretation of TJ processes
wherein they are characterised as either retributive or
restorative. Post-transition, institutional reform of
military structures is necessary, and the purpose of
vetting is to remove from the military those who are
found guilty of violations of human rights and
humanitarian law. On the one hand, this measure is
restorative, as are all measures of institutional reform.
It re-establishes victim communities’ trust in the state

and the military. At the same time, it is also punitive,
or ‘retributive’. Offenders lose their occupation,
benefits and often face public disdain. Some
commentators argue that this is an extension of the
judicial process since it ensures accountability for
many of the low-level perpetrators at military tribunal
stage, who are not generally included in transitional
prosecution strategies. This is a demonstration that a
TJ mechanism need not be solely retributive or
restorative but can be both.
A fundamental claim made by proponents of
justice processes is that judicial processes go beyond
retribution to aiding in the empowerment of victim
communities, contributing to symbolic collective
reparations, restoring the rule of law and thereby
contributing to measures of non-recurrence and
reconciliation. These will be further examined below.

4.2 Prosecutions and reconciliation.
The preamble to the Security Council Resolution
leading to the creation of the ICTR stated that the
“prosecution of persons responsible for serious
violations of international law” would “contribute to
the process of national reconciliation and to the
restoration and maintenance of peace”.122 Carla Del
Ponte, a prosecutor at the ICTY is reported to have
echoed this, stating that well-administered justice
contributes to “long-term peace of mind for victims
and their families, which is a necessary prerequisite for
reconciliation”.123 Moghalu states that prosecutions in
transitional contexts provide catharsis, removing deepseated resentments and creating a clean slate.124 He
expounds on this by discussing the pattern of conflict
recurrence in ‘transitions’ with no judicial
accountability, stating that victims’ thirst for justice
returns to “haunt these societies”.125 In stating this, he
may be referring to the phenomenon that academics
have identified as a “conflict trap”,126127 citing, for
example, evidence that from 1945 to 1996 36% of civil
conflicts were followed by another.128

See for example, Clark. J.N., ‘The three Rs; retributive justice, restorative justice and reconciliation’ (2008) 11 (4) CJR 331 (’Clarke,
The three Rs’).
121 International Centre for Transitional Justice (ICTJ), ‘Peace versus Justice: A False Dilemma’ (5 September 2011)
<https://www.ictj.org/news/peace-versus-justice-false-dilemma> accessed 20 September 2018.
122 UNSC, Resolution 955 (8 November 1994) UN Doc S/RES/955 <https://undocs.org/S/RES/955(1994)> accessed on 11 February
2019.
123 Cited in Clarke, The three Rs, id. n. 120, 1.
124 Kingsley Chiedu Moghalu, ‘Reconciling fractured societies: An African perspective on the role of judicial prosecutions’ in Ramesh
Thakur & Peter Malcontent (eds), From sovereign impunity to international accountability: The search for justice in a world of states (Tokyo, United
Nations University Press 2004)197–223.
125 Ibid. 200.
126 Id. n. 127.
127 Barbara F. Walter, ‘Does conflict beget conflict? Explaining recurring civil war’ (2004) 41 (3) JPR 371, citing Paul Collier & Nicholas
Sambanis, 'Understanding Civil War: A New Agenda' (2002) 46 (1) JCR 3.
128 Barbara F. Walter, ‘Does conflict beget conflict? Explaining recurring civil war’ (2004) 41 (3) JPR 371, 371.
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Two defining elements of the argument for the
restorative role played by prosecutions are the impact
that it has on victim communities, as well as the longterm impact it has on the restoration of the rule of law
and legal reform.
4.2.1

Prosecutions and Victim Communities.

In any TJ process, every domestic constituency is
considered a stakeholder with a vested interest in thE
process. This flows from the recognition that any
period of conflict or repression has an impact on the
population of a state as a whole.129 However, it is
undeniable that of these constituencies, victim
communities own a special position in their first-hand
experience of atrocities and their continuing trauma.
While restorative justice process are often designed
and agreed upon by a powerful elite, human rights
bodies in the UN and activists in the field firmly agree
that victims should be at the centre of a TJ process.
Directly addressing the traditional association of
criminal justice with the punishment of the
perpetrators, Biggar writes “justice is primarily …
about the vindication of victims, both direct and
indirect”.130 Expanding on the latter group, he uses the
term to include the community of all those fearing
reprisals similar to that experienced by the victim. He
also defers from the traditional definitions attributed to
‘vindication’, which limits it to revenge. Instead, he
defines vindication as “recognizing the injury as such,
and thereby acknowledging the dignity of the direct
victim”.131
In the aftermath of conflict or repression, victim
communities are left physically, mentally and
emotionally battered.132 O’Connell breaks down this
mental and emotional harm to include general effects
of trauma (such as PTSD),133 a lacking sense of reality
and confidence in their own judgement, fear and
anxiety, feelings of abandonment, damaged
perception of identity, loss of control and agency, and

a sense of guilt. For true reconciliation to be obtained,
one of the prerequisites is that parties meet as equals.
In cases of transition, where victim communities are
thus plagued by their experiences, interactions
between victims is rarely held on equal ground. It is in
this context that proponents of justice argue that
prosecutorial procedures play a significant role in
restructuring a meeting point for reconciliation.
a.

State acknowledgement of atrocities suffered.

Proponents of purely restorative TJ process
envision a process wherein victims can look towards
the future as a ‘clean slate’, having developed empathy
with those from the other side of the conflict.134 Many
argue that truth commissions are sufficient in that they
give victims the required legitimate public platform to
speak their truth and experience catharsis. The reports
produced by these truth commissions are praised for
officially acknowledging the atrocities reported by
victims. Writers argue that the work of these processes
sufficiently enables victims to move on, not seeing “the
past as defining the future, [but] as simply a
continuation of the past”.135
Internationally accepted models for truth-seeking
mechanisms advocate impartiality – a willingness to
listen to individuals from different constituencies
without bias. For example, Staub promotes the
“contact hypotheses”136 – in order to enable victims to
understand that they do not have a monopoly on
suffering.137 Gibson writes that identifying a common
narrative of victimhood can play a significant role in
reconciliation.138 Much of this discourse on a common
narrative stems from the argument that justice and
victim-identification are subjective issues, and that
imposing one definition of either may become an
obstacle to reconciliation.139 While this impartiality is
touted by some circles, it can seriously undermine the
work of truth commissions and their contributions to
reconciliation, and can instead serve to further
disenfranchise the victim community.

Simon Robins, ‘Towards Victim-Centred Transitional Justice: Understanding the Needs of Families of the Disappeared in
Postconflict Nepal’ (2011) 5 TIJTJ 75.
130 Nigel Biggar, ‘Peace and Justice: A limited reconciliation’ (2002) 5 (2) ETMP 167, 169.
131 Ibid. see also Judith Lewis Herman, ‘Just Dignity’ The American Prospect (Washington DC 31 January 2000) (‘Herman, Just Dignity’) 4851 <https://www.questia.com/magazine/1G1-59164650/just-dignity> accessed 20 September 2018.
132 Jamie O’Connell, ‘Gambling with the psyche: Does prosecuting human rights violators console their victims’ (2005) 46 HILJ 295
(‘O’Connell, Gambling with the psyche’).
133 Post-Traumatic Stress Disorder.
134 Ervin Staub, ‘Reconciliation after genocide, mass killing, or intractable conflict: Understanding the roots of violence, psychological
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139 For more discussion on this, see Diane Johnstone, Fools’ crusade: Yugoslavia, NATO and Western delusions (London, Pluto Press 2002).
129

26

Sri Lanka’s Time to Try: Prosecuting Conflict-Related Abuses

In O’Connell’s thorough exploration into the
impact of prosecutions in consoling victims, he points
out that prosecutions amount to the official
acknowledgement of the veracity of their stories, and
acknowledgement that the atrocities committed
against them were in fact violations of the law, anD
therefore, wrong. The first of these –
acknowledgement of victims’ experiences and even
apologies – can also result from truth commissions.
However, because of the restorative focus of such
mechanisms, they fail to focus on the grave criminality
of the atrocities committed. This latter element –
acknowledging the special experience of direct victims
and the criminality of the acts committed against them
– is recorded by O’Connell as playing a significant role
in victim healing.140 Herman writes “when legitimacy
passes from the offender to the victim, and shame
passes from the victim to the offender. When in the
eyes of the world, it is the victim, not the offender, who
holds her head high. This finally is the victim’s most
enduring triumph”.141 This recognition of victimhood
and criminality is so significant that it may in some
contexts amount to substantive symbolic reparations,
thereby contributing to non-judicial processes as well.
Conversely, where this is denied, Aldana notes that
the most vulnerable victims are “selectively asked to
transcend the world’s consensus on how evil should be
punished, creating a dual system of justice. She then
argues that this erodes the state’s condemnation of the
crimes, disparaging victims’ statements. The
requirement of forgiveness and reconciliation, added
to this, also “silences victims’ anger and indignation as
a response” to the atrocities committed against
them.142 Vignar follows this reasoning to say that
denying victims justice via amnesties is merely
extending the torture that the victims were subjected
to previously.143 Johnson notes that the impunity
afforded to perpetrators can leave victims feeling
defenceless and abandoned.144
Such analysis is supported by victim statements
made in transitional contexts, although data on such

consultations is rare. As examined, while the
international community commends the SA-TRC,
victim groups reportedly dismiss its work resenting the
lack of prosecutions. On the other hand, data collected
in Argentina, Tunisia, Syria, Chile, and Sri Lanka,
among others, show that victims – in some cases from
transitions that occurred decades ago – continue to call
for prosecutions of perpetrators. Where prosecutions
have occurred, even if only few, practitioners note the
positive impact they have on victims.145
b.

Victim participation in prosecutions.

Once prosecutorial processes are set up, the
opportunity to participate in trials serves to further
empower victims. Rausenbach and Scalia note that
victims do not only expect hearings and sentencing
from judicial mechanisms, but, to make their voices
heard, participate in the judicial proceedings and keep
updated on the progress and outcomes of the cases.146
O’Connor points out several instances at the ICTY,
East Timor and Argentina, where victims who testified
reported feeling that their story was validated, that
they were restored to “equal standing with the rest of
humanity” and restoration of confidence in the right
order of things.147 Judicial processes that do not enable
such victim interaction and participation are criticised
for undermining the restorative effect of prosecutions.
This is one of the strongest critiques directed at fully
international tribunals such as the ICTR and the
ICTY, as well as hybrid courts, which are physically
distanced from where the atrocities were committed.
In those instances, victims were unable to access the
proceedings, and due to the weak outreach
programme of the courts during the trials, some note
that victims soon lost any vested interest in the
process.148
Despite the importance of victims’ continued
engagement with trials, this must be managed with
maximum support afforded to victims. Most victims
are called to participate as witnesses in accordance
with strict rules of evidence and subjected to intense
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cross examining, with little knowledge or experience
on the working of a criminal justice process. When
victims are forced to recount painful experience in
such an adversarial context there is a very real danger
of re-traumatisation. In addition to such possible harm
during the proceedings, sentencing that victims
perceive to be disproportionate to the harms suffered
could stir up confusion and resentment towards the
process.
4.2.2

Prosecutions, rule of law and nonrecurrence

The second key argument for the restorative effect
of prosecutions is its role in restoring a weakened legal
system, regaining victim trust in state institutions and
ensuring non-recurrence of such atrocities. These
arguments have always been made in the context of
domestic law enforcement and are even more relevant
in the aftermath of grave violations of domestic and
international humanitarian law.
Times of conflict and repression are often
accompanied by a complete breakdown in the
integrity of state institutions including the judiciary,
and the rule of law. Transitional processes are often
instituted in contexts where there is no public trust in
state institutions or in the law. This is especially the
case with victims, who are not only distrustful, but
often also fearful of other enforcement and protection
agencies such as the police, the military and
intelligence, who have enjoyed impunity from the
atrocities they committed. It is in this context that
prosecutions can have a defining role in restoring trust
and enabling reconciliation.
a.

Deterrence of domestic crimes

Due to the breakdown of legal systems that occurs
during times of repression, commentators point out
high criminal rates that persist after transition. Trejo
et al record an exponential growth in “organised crime
groups”, including private militias, gangs and drug
cartels, following the transition to democracy in states
such as Brazil, El Salvador, Mexico and South
Africa.149 They also note that state forces, whether
defectors or those who retained their positions, played
a large role in the expansion of this criminality and

violence post-transition.
While many commentators attribute this
phenomenon to the poverty and inequality that also
accompanies transition, a new generation of
academics identify a strong connection between rates
of criminality and accountability processes following
the transition – or lack thereof. Referring to the Latin
American context, writers note that states which have
granted amnesties are associated with higher rates of
homicide. Where trials have been conducted and
perpetrators found guilty, and where these processes
have been accompanied by strong truth commissions,
commentators note a greater deterrence effect.150 Not
only do trials affirm the criminality of certain conduct,
they also convey to the public that future violations of
the law will not be tolerated, and that impunity will no
longer prevail at any level. Trejo et al’s comparison of
the Peruvian and Mexican experiences presents a good
example of this. Both states underwent anti-insurgency
campaigns led by military units. In the aftermath
however, while perpetrators in Peru were prosecuted
and incarcerated in the 1990s, there were no such
accountability procedures in Mexico. Combatants
from the latter conflict now constitute the “armed
branch of the Gulf cartel and Mexico’s most lethal
private militia”. Sikkink notes that in Latin America,
the rule of law grew out of the human rights
movements of the 1970s and 1980s, since the TJ
mechanisms “raised the profile of law and legal
institutions as a cause of external attention and internal
reform in the region”.151
b.

Deterrence of grave human rights violations

The arguments above on the impact of
prosecutions on domestic crime rates is also extended
to non-recurrence of grave human rights violations
and repression by state officials. An examination of
Brazil shows an entrenched culture of impunity within
law enforcement bodies. Human Rights Watch
identifies an annual 1% rise in police killings of
civilians every year, with 4224 in 2016.152 Many of
these are reportedly executions. Writers link this with
the lack of accountability following Brazil’s transition
in 1985.153
Mass human rights violations carried out by states
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are one of the most pressing international problems.
One of the greatest reasons is the lack of accountability
and enforcement of international law. Kim and
Sikkink write that human rights trials are “high-profile
symbolic events that communicate and dramatise
norms”, arguing that states which have conducted
trials for grave violations of human rights have gone
on to be less repressive in their policies.154 Along the
same vein, they point out that, contrary to widespread
opinion even within human rights practitioners, the
more human rights prosecutions a state conducts, the
less repressive it is in future. The Latin American
experience is cited as a particular example of this and
will be examined as a case study further on.
The impact of such trials is not limited to the
prosecuting states. Throughout her work Sikkink notes
the “justice cascade” impact of prosecutions, reaching
other states and setting a global trend. She notes that
the Argentinian prosecutions process led to calls for
judicial accountability in other Latin American states,
and that it had a particular effect on the Chilean and
Uruguayan militaries.155 Alongside this, Sikkink and
Kim chart out a global trend in increasing trial and
punishment of state officials responsible for human
rights violations.
It must be noted here that a recent paper by
Meernik, Nichols and King,156 uses statistical analysis
to conclude that while prosecutions have no
identifiably negative impact, there is little to no
evidence that they contribute to domestic human
rights standards, or to lasting peace. In their analysis
they critique the tendency of many academics to
analyse data on the basis of predetermined hypotheses.
While there is much theorising on the impact of
prosecutions of international crimes on deterrence,
there is little empirical study on the impact of such
prosecutions, which makes the conclusions of these
writers worth bearing in mind.

4.3 The complementary nature of TJ mechanisms
Opponents of prosecutions in transitional contexts
use the arguments cited previously157 to argue that
purely restorative and transformative mechanisms
such as constitutional and legal reform are a better fit

for transitional mechanisms in reaffirming states’
commitment to the rule of law. There is no question
that in contexts where discrimination, impunity and
power imbalances are entrenched in law,
constitutional and legal reform are crucial to a
transitional state’s return to functional democracy.
However, it is doubtful as to whether such reforms can
exert any meaningful change on existing status quos
where accountability for past and ongoing violations
are ignored. Where there is no enforcement of existing
law, the introduction of new law can have little impact
on victim trust or genuine structural reform.
Similarly, proponents of restorative justice argue
that truth commissions offer a more victim-friendly
option to accountability, without stirring up
contention. While commentators acknowledge the
deterrent effect that truth commissions can have, one
weakness of such mechanisms is that their findings are
not legally binding, which leaves states the option to
reject the final report. This was the case in El Salvador,
where the civilians and the military both rejected the
findings and report of the Commission on the Truth
for El Salvador. This vulnerability to rejection presents
to the public, to perpetrators, and to Governments the
perception that the reports are subjective truths,
“which can be shared or rejected.”158 In addition,
truth commissions rarely name perpetrators and even
where they do, such identification rarely leads to
sentencing or sanctions,159 reducing its legitimacy as
an accountability mechanism. For these reasons, in
practice, prosecutions are viewed as a more legitimate
accountability mechanism, particularly by victims.
However, prosecutions alone cannot promote
reconciliation or enable a state to deal with the past
since they too have significant shortcomings. One of
these is the fact that while the hearings and sentencing
of a judicial process are symbolically significant, the
sentencing often leaves victims unsatisfied. Trials for
grave violations of international law rarely order
compensation to victims. On one level, it seems to be
widely understood and accepted that trials for
international crimes will rarely result in financial
compensation being awarded to victims. For example,
Aukerman clearly differentiates the two, referring to
‘retributive justice’ mechanisms and compensation
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programmes as separate elements of a TJ process.160
Zacklin also states that awarding material
compensation is not the primary work of a tribunal.
However, he goes on to note that this distinction of
prosecutions and compensation in TJ is rarely made
clear to victims. This misunderstanding then causes
anger and consternation.161 While victims often do
want justice, they rarely demand it in place of
reparations, especially where victim communities are
left financially unstable. It is thus essential that an
effective reparations programme is implemented
alongside prosecutions.
Most prosecutorial processes in these contexts also
make the decision to focus on prosecuting those with
greatest responsibility for carrying out the gravest
crimes. Such decisions are taken for reasons of
practicality because of the time and cost of carrying out
prosecutions of that scale. However, this narrow
mandate excludes most low-level perpetrators who
were involved in the carrying out of the atrocities in
question, granting them complete impunity. It also
leaves victims in continual fear of the reprisals for
testifying at other TJ processes, without the security
needed to engage in meaningful reconciliation and
recovery efforts. The work of other institutional reform
processes is necessary here to vet out violators of
human rights, and to ensure that they no longer
continue to enjoy impunity and exercise authority.
Where these other processes are effectively instituted
alongside judicial mechanisms some argue that
selective prosecutions can maintain a deterrent effect,
even when there are amnesties in place. This could be
particularly effective in instances where prosecutions
are intensely politicised and controversial, to reassure
the public that the prosecutorial process will not be a
political witch-hunt or a blanket condemnation. Olsen
et al find that this ‘justice balance’ can ensure the
upholding of law and human rights while maintaining
democratic stability in fragile transitional states.162
A third weakness of prosecutions is that they are
not meant to be platforms for victim testimony. In the
specific instances where testimonies are used, victims
are asked to respond to specific questions and are
cross-examined in an adversarial exchange. Truth
commissions supplement this in granting all victims the
opportunity to publicly recount their full experiences

in an environment of sympathy and acceptance, which
many believe to be a necessary and cathartic
experience for victims. Publicised hearings of the truth
commissions and the final report can also play a large
part in communities coming to terms with the facts of
what happened, and contribute to reconciliation and a
commitment to never letting such atrocities occur
again.
The argument presented in favour of prosecutions
does not by any means, therefore, posit that judicial
mechanisms alone are sufficient to uphold
accountability, empower victims and effect
reconciliation. Instead, the argument is that all four
pillars of TJ are crucial to effectively deal with the past.
As such, prosecutions cannot be dismissed as merely
retributive, but must be recognised for their strong
contribution, both to victim satisfaction and the
rebuilding of the rule of law and security.
This directly challenges the classic separation of
retributive justice and restorative justice which follows
through in a narrative where prosecutions and other
restorative justice processes – especially truth and
reconciliation commissions – are referred to as
mutually exclusive in dialogue on TJ. Drumble, for
example, writes that “true reconciliation after a period
of sustained political violence may best emerge from
policy responses that blend restorative, reparative and
transformative justice initiatives … together with the
prosecution of paradigmatic violations of human
rights”.163 The separation of prosecutions from other
TJ mechanisms as non-restorative is clear.
The conclusion that is often drawn from such
discussion, then, is that despite theoretical ideals, all
four pillars of TJ cannot, in reality, function together,
and that those designing TJ processes much choose
between a retributive process or a restorative process.
Aukermann, for example, states that practitioners
must “recognise that we may not be able to accomplish
them all …whatever choices we make will have
opportunity costs”.164 This acceptance of opportunity
costs and compromise is often visible when
practitioners design sequencing strategies.
It is true that there are different variables in each
state’s transitional context, and also true that the
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sequencing of TJ mechanisms is essential to structure
a process that takes into account victim demands, the
prevailing political will and national capacity.
However, academics and practitioners must
remember that all four pillars of TJ are necessary to
achieve accountability, as well as in the restoration of
peace. The assumption that justice processes are
merely retributive reduces the significance of their
contributions
to
national
restoration
and
transformation, rendering them disposable at the first
hint of opposition.
Challenging the idea that judicial processes and
other restorative justice processes are mutually
exclusive, there have been instances where TJ
processes have had prosecutions for international
crimes alongside other traditionally restorative justice
processes. Following the Rwandan genocide, the
ICTR was established with a sophisticated
international staff and a large budget to try crimes
committed by those at the highest levels of leadership,
or those ‘most responsible’. Simultaneously, however,
thousands of gacaca courts – traditionally used to settle
disputes in rural areas – were set into operation.
Because of their traditional heritage and the strong
emphasis on truth-telling and reconciliation, these
mechanisms are widely classified as restorative justice
processes. The co-existence of these two mechanisms,
traditionally viewed as separate, is perhaps one of the
greatest successes of the Rwandan TJ narrative. While
the ICTR ensured the restoration of the rule of law
and vindicated victims in its legitimacy before the
international community and the Rwandan public, the
gacaca courts ensured that accountability was also
accessible to victims, that they were vindicated before
their communities, and that they were able to take the
first steps toward reconciliation.165
This is not to argue that all TJ mechanisms must
be set up and operate simultaneously. As Aukermann
states, in certain contexts the starting of prosecutions
immediately after the transition may lead to the destabilising of a tenuous peace.166 Such contexts may

require prosecution to be sequenced after wholly
restorative and less contentious processes such as legal
and institutional reform, and truth commissions. The
Latin American experiences evidence that the work of
truth commissions in building public awareness of the
atrocities committed, as well as the time this affords for
former power structures to be dissolved, can prepare
states for subsequent domestic prosecutions, at a time
where there is public pressure and political will.
Instead, the argument at hand is to affirm that
prosecutions and other ‘restorative’ measures are not
mutually exclusive and that their treatment as such is
an inherent flaw in the practice of TJ.
Sri Lanka’s recent transitional justice process is
worth analysing at this point, particularly because its
progression was greatly defined by the dichotomisation
of judicial and non-judicial mechanisms. While the
opposition to prosecutions was championed by rightwing elements of Sri Lankan society, what is most
interesting is the willingness of the diplomatic
community and other international stakeholders to
allow such compromise.

4.4 Peace vs Justice: Transitional Justice in Sri
Lanka
From the early 1990s until 2009, the Sri Lankan
state was at war with the Liberation Tigers of Tamil
Eelam (LTTE). By the late 1980s the latter group had
set themselves up as the sole champions of the Tamil
people, who had, since independence, become
increasingly disenfranchised by the majority Sinhalese
government. Over the course of the conflict, which
varied in intensity over the years, atrocities were
committed by both sides of the conflict. State forces
have consistently been accused of arbitrarily
disappearing people, 167 extra-judicial mass killings,168
rape,169 and torture.170 These crimes are reported to
have intensified dramatically in the last months of the
conflict. The LTTE has faced credible accusations of
using child soldiers since the beginning of the
conflict171 and of executing their critics from either side
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of the race divide.172 The worst of the conflict,
however, came in the months prior to the end of the
conflict when the state forces vanquished the LTTE.
In that time, the LTTE adopted a ‘one family, one
child’ policy, forcibly conscripting children and
adults.173 They also increasingly used civilians as
human shields to their combatants and weapons,174 in
clear violation of international humanitarian law.
State forces face credible allegations of knowingly and
purposefully targeting civilians and civilian objectives,
as well as protected objectives such as schools and
hospitals.175 At present UN reports estimate the death
of around 40,000 Tamil civilians in the last stages of
the conflict.176
Despite both parties to the conflict being accused of
grave violations of humanitarian law, the defeat of the
LTTE and the deaths of its leaders means that there
can be little accountability from leaders who were most
responsible. In the aftermath of the conflict, as the
international community became increasingly aware
of facts from the last stages of the conflict, Sri Lanka
faced increasing calls for credible truth-seeking and
accountability processes, both from the international
community as well as from activists and victim groups
within Sri Lanka.177 From 2009 up until 2015, the Sri
Lankan Government, led by former President
Mahinda Rajapakse, dismissed international pressure
using the language of sovereignty and resistance to
western impositions.178 In the years following the end
of the conflict, Sri Lanka’s human rights record
continued to deteriorate with the arbitrary murders of
activists and media personnel who challenged those in
power. Civil and political freedoms were increasingly

repressed, and democracy gradually ground to a halt.
In the Presidential elections following the end of the
conflict in 2010, there were allegations of tampering
with the results.179 By 2013, there was little separation
of powers, with a judiciary that was completely loyal to
the government. Corruption and nepotism were
rampant. Large areas in the north and east had
become almost entirely militarised, and the armed
forces were given full license to operate with continued
impunity.180
In this context, where power had been gathered
into the executive seat, Sri Lanka’s transition was
unexpected. An early election, an unexpected coalition
and an unlikely candidate, along with a failed and
desparate attempt at a military coup, combined to
bring an end to the Rajapakse regime.
4.4.1

Transitional Justice in Sri Lanka

In the aftermath of the elections, the coalition
Government of the SLFP181 and the UNP182 showed a
new openness to the international community, as well
as to the idea of accountability. This was in keeping
with promises made to the Tamil people, and victim
communities in particular, to gain the vote of those
constituencies. This new approach was welcomed both
by the international community and by the majority of
the Tamil community. In the August 2015 session of
the UN Human Rights Council, following the
OHCHR’s report on the investigation into Sri
Lanka,183 the Sri Lankan government made an
unprecedented move. Previous sessions of the Council
had seen multiple resolutions passed calling for

Ibid. 47.
Ibid. 128.
174 Ibid. 179.
175 Ibid. 145.
176 ‘Report of the Secretary-General’s Panel of Experts on Accountability in Sri Lanka’ (UN 31 March 2011) (‘UN POE Report, 2011’)
41 <http://www.un.org/News/dh/infocus/Sri_Lanka/POE_Report_Full.pdf> accessed 27 November 2018.
177 See for example, id. n. 167; id. n. 176; and ‘Civil organizations in SL call for an international investigation and action plan’ Asian
Mirror (Colombo 4 March 2014) <http://www.asianmirror.lk/news/item/44-civil-organizations-in-sl-call-for-an-internationalinvestigation-and-action-plan> accessed 27 November 2018.
178 See for example, UNHRC, ‘Comments received from the Permanent Mission of Sri Lanka on the draft report of the Office of the
United Nations High Commissioner for Human Rights on promoting reconciliation and accountability in Sri Lanka (A/HRC/25/23)’
(24 February 2014) UN Doc A/HRC/25/G/9; and ‘Sri Lanka rejects UN war resolution’ Al Jazeera (24 March 2012)
<https://www.aljazeera.com/news/asia/2012/03/201232323325912421.html> accessed 27 November 2018.
179 See for example, ‘Sri Lanka opposition election fraud’ CBC News (Toronto 9 April 2010) <https://www.cbc.ca/news/world/srilankan-opposition-alleges-election-fraud-1.878438> accessed 27 November 2018; ‘Polity IV Country Report 2010 Sri Lanka’ (Systemic
Peace 1 June 2011) <http://www.systemicpeace.org/polity/SriLanka2010.pdf > accessed 27 November 2018.
180 For more discussion, see ‘World Report 2014 – Sri Lanka: Events of 2013’ (Human Rights Watch) <https://www.hrw.org/worldreport/2014/country-chapters/sri-lanka> accessed 20 September 2018; ‘World Report 2014 – Sri Lanka: Events of 2014’ (Human
Rights Watch) <https://www.hrw.org/world-report/2015/country-chapters/sri-lanka> accessed 18 September 2018.
181 Sri Lanka Freedom Party.
182 United National Party.
183 Id. n. 167.
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accountability from the Sri Lankan government,184 but
they had been rejected by the Rajapakse
administration. Resolution 30/01, however, was cosponsored by the new Government, which committed
therein to implement a complete TJ process.185 This
was to include a Truth and Reconciliation
Commission (TRC), a constitutional and legal reform
process and a reparations plan. Most significant,
however, was the commitment to institute a judicial
mechanism which would operate with the involvement
of “Commonwealth and other foreign judges, defence
lawyers and authorised prosecutors and investigators”,
to try violations of international law. Heretofore the
Sri Lankan state had denied the possibility of any
violation of international law, and had rejected any
attempts
at
international
involvement
in
accountability or even fact-finding.186
The Sri Lankan government was widely praised for
taking this step, and the international community
prospectively hailed Sri Lanka as the new TJ success
story.187 At home, Tamil communities met this
progress with a mixture of hope and disbelief. The
majority Sinhalese population, however, met the
commitment to TJ with intense resistance. This
opposition was particularly directed at the move to set
up prosecutions. Leading this resistance were two of
Sri Lanka’s strongest constituencies – the Buddhist

clergy and the armed forces – which, for the most part,
sided with the Rajapakse administration. Such
resisting groups justified their opposition using the
language of nationalism and sovereignty, specifically
challenging the reference to international law and the
commitment to include international judges and staff
in the judicial mechanism. They also argued that this
would be a witch-hunt, posturing the armed forces as
war heroes.188 Former members of the Rajapakse
administration, many of whom continued to hold
office, took up these arguments with the underlying
goal of challenging and undermining the new
government.
Despite this, initially, the coalition government
demonstrated a fair amount of political will. In
January 2016, a consultation process was instituted
with significant involvement from members of civil
society, whose presence added legitimacy to the
process in the eyes of victims.189 Measures were taken
to revise draconian laws190 and committees were set up
to draft a new constitution.191 Sri Lanka signed on to
international treaties on enforced disappearance and
torture, and measures were set in motion to ratify
them. Experts from South Africa and Latin America
were called in to design a truth and reconciliation
commission.

UN HRC, ‘Promoting reconciliation, accountability and human rights in Sri Lanka’ (9 April 2014) UN Doc A/HRC/RES/25/1;
UNHRC, ‘Promoting reconciliation and accountability in Sri Lanka’ (9 April 2013) UN Doc A/HRC/RES/22/1; UNHRC,
‘Promoting reconciliation and accountability in Sri Lanka’ (3 April 2012) UN Doc A/HRC/RES/19/2.
185 UNHRC, ‘Promoting reconciliation, accountability and human rights in Sri Lanka’ (1 October 2015) UN Doc A/HRC/30/1 para 6.
186 ‘Sri Lankan Leader rejects UN plan to study abuses’ New York Times (6 March 2010)
<https://www.nytimes.com/2010/03/07/world/asia/07lanka.html> accessed 20 September 2018.
187 See for example, ‘Statement by Secretary Kelly: Resolution on Sri Lanka at the 30th Session of the UN Human Rights Council’ (US
Embassy in Sri Lanka 24 September 2014) <https://lk.usembassy.gov/16731-2/ > accessed 28 November 2018; ‘Corporate Report:
Democratic Socialist Republic of Sri Lanka – Human Rights Priority Country’ (UK Foreign and Commonwealth Office 8 February
2017) <https://www.gov.uk/government/publications/democratic-socialist-republic-of-sri-lanka-human-rights-prioritycountry/democratic-socialist-republic-of-sri-lanka-human-rights-priority-country > accessed 28 November 2018; and ‘Sri Lanka
Peacebuilding Priority Plan’ (UN and Government of Sri Lanka August 2016) <https://lk.one.un.org/wpcontent/uploads/2017/01/PPP-17-April-2017.pdf > accessed 28 November 2018.
188 See for example, Lasantha Kurukulasuriya, ‘Geneva resolution is about prosecutions, not reconciliation’ Daily Mirror (Colombo 5 April
2017) <http://www.dailymirror.lk/article/Geneva-resolution-is-about-prosecutions-not-reconciliation-126789.html> accessed 28
November 2018; Asoka Weerasinghe, ‘Current UNHRC sessions in Geneva and its impact to our motherland Sri Lanka’ (LankaWeb 26
November 2018) <http://www.lankaweb.com/news/items/2018/11/26/current-unhrc-sessions-in-geneva-and-its-impact-to-ourmotherland-sri-lanka/ > accessed 28 November 2018; ‘Sarath Weerasekara to submit petition against Zeid’ Daily Mirror (Colombo 12
June 2017) <http://www.dailymirror.lk/article/Sarath-Weerasekara-to-submit-petition-against-Zeid-130708.html> accessed 28
November 2018; and Dharisha Bastians, ‘Out of the Shadows’ Daily FT (Colombo 28 January 2018)
<http://www.ft.lk/article/521570/Out-of-the-shadows> accessed 28 November 2018.
189 ‘Final Report of the Consultation Task Force on reconciliation mechanisms’ (Secretariat for Coordinating Reconciliation Mechanisms
2017) <https://www.scrm.gov.lk/documents-reports> accessed 20 September 2018. This report demonstrates the overwhelming call for
justice from victim communities.
190 ‘Government seeks to amend Witness Protection Act’ Daily Mirror (Colombo 3 August 2017)
<http://www.dailymirror.lk/article/Govt-seeks-to-amend-Witness-Protection-Act-134119.html> accessed 14 December 2018; and
‘PTA to be replaced with Counter Terrorism Act’ (Colombo Gazette 24 August 2016) <http://colombogazette.com/2016/08/24/pta-tobe-replaced-with-counter-terrorism-act/> accessed 14 December 2016.
191 ‘The Constitutional Assembly’ (The Constitutional Assembly of Sri Lanka)
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On the issue of prosecutions, however, there was
little progress. Instead of pressuring the government to
act on this while they had the most political sway and
willingness, UN experts encouraged the government
to be community-centred and thorough, to ensure an
effective process. While this advice might have been
well motivated, it was naïve regarding the unstable
nature of politics and the fickle nature of
constituencies.
The two-year period that was initially allocated to
the Sri Lankan government in 2015, was extended for
another two years at the 2017 session at the
UNHRC.192 Meanwhile the commitment to
accountability that was expressed in 2015 has quickly
waned, with little remaining in evidence. On the
contrary in fact; the executive body has shown strong
resistance to investigations into acts of the military, and
where such investigation has been embarked upon –
however weak – it has been sharply criticised by the
same leaders who defended the TJ process in 2015.193
The President was recently quoted as saying that he
would “vindicate”194 and “protect the pride”195 of the
armed forces at the current UNHRC session. This
change has been noted by the UN, with the Deputy
High Commissioner for Human Rights reporting that
it would be unlikely that the TJ agenda that the
government committed to could be fully implemented
by 2019.196 While diplomats and civil society continue
to condemn the lack of progress on accountability
measures, there seems to be a silent acknowledgement
that state-sponsored prosecutions for mass atrocities
are, at the moment, very unlikely.
4.4.2

Peace vs Justice: 2015

In the aftermath of Resolution 30/1, there was a
conversation on the sequencing of transitional
mechanisms in Sri Lanka, which involved both
domestic and international stakeholders. A large part

of this discussion regarded the truth and reconciliation
commission (TRC) and the judicial mechanism.
Victim communities and some civil society groups
argued for the immediate implementation of the
judicial process, even if the TRC was implemented
alongside it.197 However, the majority of civil society
members and diplomats, including UN personnel,
stood in favour of implementing a longer, thorough
consultations process followed by a TRC prior to
beginning prosecutions.
The reason cited at the time was that victims should
be able to play a part in designing the transitional
process and the individual mechanisms in the
consultations process. It was also argued that it would
be useful to establish a single narrative of what
happened via a truth commission before setting up a
judicial process, and that such a narrative would aid in
winning more public support. The Latin American
processes were often referred to in this argument. In
reality however, one of the most influential factors in
making this policy choice was the fear of the new
government losing popularity and being toppled by the
former regime. Post-transition, the majority of the
Sinhalese public was resistant to the idea of
investigating into allegations of atrocities carried out
by the military, particularly if there was international
involvement. Even the ruling coalition government,
which had agreed to the process, grew increasingly
divided over this and there were fears of
fragmentation. Meanwhile victim communities and
Tamil political groups, having no trust in a domestic
mechanism, refused to compromise on international
involvement. With such a standstill at hand, a judicial
mechanism at the outset of the TJ process was deemed
by some to be politically unworkable.
While the arguments made for an independent
TRC with investigative powers are valid, such a
mechanism established in the absence of prosecutions

UNHRC, ‘Promoting reconciliation, accountability and human rights in Sri Lanka’ (15 March 2017) UN Doc A/HRC/34/L.1.
Raisa Wickrematunge ‘Flip-flopping on Accountability: A timeline’ (Groundviews 23 March 2018)
<https://groundviews.org/2018/03/23/update-flip-flopping-on-accountability-a-timeline/> accessed 14 December 2018.
194 ‘Sri Lankan President vows to “vindicate security forces at UN”’ (Tamil Guardian 11 September 2018)
<https://www.tamilguardian.com/content/sri-lankan-president-vows-vindicate-security-forces-un> accessed 14 December 2018
195 ‘Sri Lankan President pledges to protect “pride of the security forces” at UN’ (Tamil Guardian 14 September 2018)
<https://www.tamilguardian.com/content/sri-lankan-president-pledges-protect-%E2%80%98pride-security-forces%E2%80%99-un>
accessed 14 December 2018.
196 ‘UN regrets Sri Lanka’s slow progress in establishing transitional justice mechanisms’ Daily FT (Colombo 23 March 2018)
<http://www.ft.lk/news/UN-regrets-Sri-Lanka-s-slow-progress-in-establishing-transitional-justice-mechanisms/56-651900> accessed 20
September 2018.
197 ‘The narrow window of opportunity in Sri Lanka could fade away soon in Sri Lanka – Activists’ (Sri Lanka Brief 22 June 2016)
<http://srilankabrief.org/2016/06/the-narrow-window-of-opportunity-in-sri-lanka-could-fade-away-soon-say-some-activists/> accessed
14 December 2018; ‘Sri Lanka: Civil Society demands no delay in accountability’ (The International Movement Against All Forms of
Discrimination and Racism (IMADR) 3 November 2016) <https://imadr.org/srilanka-civilsociety-no-delay-accountability-3nov2016/>
accessed 14 December 2018; and Niran Anketell, ‘Transitional Justice without justice? A way out’ (Groundviews 12 April 2016)
<https://groundviews.org/2016/12/04/transitional-justice-without-justice-a-way-out/> accessed 14 December 2018.
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is unlikely to reveal anything new. Since the end of the
conflict, there have been two credible fact-finding
missions mandated by the UN.198 These have
produced two comprehensive reports on the facts of
what happened during the last stages of the war and in
its immediate aftermath, based on witness testimonies.
The Rajapakse regime also instituted a domestic truthseeking mechanism,199 although the credibility of its
report is doubtful.200 Victim communities often cite the
latter mechanism as justification for rejecting any
wholly domestic accountability mechanism.
In this context, the international community
remained silent as the Sri Lankan government
indefinitely postponed the judicial mechanism. This
continued as Sri Lankan officials began to deny any
possibility of a judicial mechanism and defend the Sri
Lankan military.201 Despite opposition from victim
groups, who the process ostensibly centred on,
diplomats continued to encourage the establishment of
a TRC and other restorative justice processes, while
allowing the delay of prosecutions.
4.4.3

Peace vs Justice: 2018

The choice of peace over justice made in 2015 has
had very different consequences than anticipated. The
political stability and peace that was anticipated by
those willing to compromise on justice have not been
apparent. In fact, since the election, the transitional
government has lost key constituencies that enabled its
election. A large majority of the Sinhalese constituency
has lost confidence in the government because of its
failure to ensure accountability for corruption. This
has also caused immense fragmentation within the
coalition government. The lack of judicial action for
atrocities committed during the conflict has caused the
loss of the Tamil vote. Polls show that in a future
election, this government is unlikely to be re-elected.
In addition, there has been a rise in extreme
nationalism on both sides of the divide. Amongst
minority communities there is renewed discourse on

taking up arms and the inefficacy of diplomacy.202 In
2018, Sri Lanka declared a state of national emergency
when Sinhalese nationalist groups torched Muslim
households and businesses. Despite the delay of
accountability mechanisms and the government’s
pacification of opponents of prosecutions, Sri Lanka is
further from peace and reconciliation today than it was
three years ago.203
Rule of law has also significantly eroded since the
election. Militant monks have been charged with hate
crimes but have been let go without any further
judicial action. Former war zones in the north and the
east have seen a growth in militant groups, drug
smugglers, gangs and violent crime allegedly
connected to the armed forces. As evidenced most
recently in the 2018 attacks, there have been
increasing incidents of hate crimes against Sri Lankas
minority Muslim community that have been dismissed
by the government. Many of the corruption- and
politics-related crimes committed under the previous
government remain immune to investigation.
The most alarming development was the lawless
political manoeuvring that evolved in the last months
of 2018, which saw the former regime illegitimately
return to power. Over the course of this ‘political coup’
Sri Lanka witnessed its executive president contradict
and abuse the constitution, and its parliament
rendered unworkable by supporters of the former
regime. This has been accompanied by attempts to
tamper with the few ongoing investigations into crimes
allegedly committed by members of the former regime
and signs of strengthened militarisation and threat to
minorities in the north and the east. While the
outcome of this coup remains uncertain, it is clear that
refraining from prosecutions did not in any way
contribute to the stability of the transition.
It is impossible to draw a direct line of active
causation between the lack of prosecutions and Sri
Lankas current predicament. However, similar

Id. n. 167; ‘Report of the Secretary General’s panel of experts on accountability in Sri Lanka’ (UN 31 March 2011)
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analyses conducted in other states’ TJ experiences
make it a fairly plausible argument that the transitional
governments choice of ‘peace’ and stability without
judicial accountability has hugely contributed to
political instability, growing mistrust in the transitional
government, rising extremist nationalism and a
continued breakdown in the rule of law in Sri Lanka.
There has been some progress from Sri Lankas TJ
process, such as the recently instituted Office on
Missing Persons and the state’s accession to several key
international treaties. However, Sri Lanka’s TJ process
as a whole is, at least for the moment, over.
5.0 CONCLUSION
The ideal of a holistic TJ process, as maintained by
the United Nations and academics, is rarely
implemented in practice. In transitional states which
are often politically fragile, criminal justice and
accountability procedures are the first to be delayed
and eventually discarded. Despite a recurring duty to
prosecute in several key treaties, the limitations of
treaty law, weak enforcement, and lack of general state
practice result in that duty being undermined. The
cost of criminal prosecutions and state capacity also
play a role in the dearth of prosecutions. However,
political realities and public opposition are the defining
factors in such policy decisions. While the wholly
restorative South African process is touted as an ideal
for transitional states, there is credible ground for
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debate on whether reconciliation effected on such
grounds alone is genuine and transformative. Recent
empirical studies refute the assumption that criminal
prosecutions are merely retributive and reflect on the
concrete impact of prosecutions on TJ processes, both
in terms of societal reconciliation and the restoration
of the rule of law.
Although the increased push for criminal
accountability is welcomed, it is significantly flawed by
the continuing dichotomisation between judicial
processes and the other three pillars of TJ. This merely
continues the debate on lines of opportunity cost and
compromise and does little to promote the necessary
holistic process. Instead, combined with the reduction
of prosecutions to ‘retributive justice’, this narrative
continues to result in prosecutions being easily
dismissed from TJ processes in order to preserve other
‘restorative’ mechanisms. The most recent example of
the failing TJ process in Sri Lanka presents an
opportunity for stakeholders in the debate to reaffirm
the need for prosecutions in a TJ process, not only for
their ‘retributive’ functions, but for their strong impact
on the rule of law, reconciliation and political stability.
At a time where states are reluctant to hold their own
institutions to account for international crimes,
stakeholders must use the Sri Lankan narrative to
highlight the importance of international tribunals and
a proactive approach to prosecutions under universal
jurisprudence.
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1.0 INTRODUCTION

I

nternational human rights law recognises that
victims of human rights violations are entitled to a
remedy. In particular, where victims have suffered
a human rights violation that amounts to a crime, they
have a right to have the violation investigated and,
where possible, prosecuted. This is especially the case
where human rights violations have occurred in a
widespread and systemic manner, amounting to an
international crime. However, in the context of mass
atrocities where victims number in the thousands, it is
impossible to provide a judicial remedy to every single
victim. Prosecutors charged with pursuing
international crimes must exercise discretion
concerning a host of issues including which
perpetrators and what crimes should be prosecuted.
International criminal justice mechanisms have
multiple goals including communicating a symbolic
break with the past, deterrence, restoring the rule of
law, as well as providing justice for victims. They are
also faced with limited resources, polarised political
context, and the challenge of gathering evidence after
a significant period of time has lapsed since the alleged
crimes occurred. Thus, it is accepted in practice that
prosecutors will only pursue a highly selective group of
perpetrators, often those most responsible for the
commission of international crimes. Given that
discretion is an essential aspect of a prosecutor’s
independence, it is impossible to set out a rigid
methodology for the exercise of discretion. The best
that judicial mechanisms can do is to implement
measures to ensure legitimacy in the prosecutor’s
decision-making process. This could involve the

adoption of publicly enumerated prosecutorial
guidelines, as well as allowing the views and priorities
of victims to be reflected in the judicial process.
Further, in order to maximise the scope for judicial
remedies, the onus of facilitating them should be
broadened to the ordinary criminal justice system, as
well as other transitional justice mechanisms.
The first section of this chapter examines the
scope of the right to remedy, and to what extent states
are under an obligation to investigate and prosecute
human rights violations. The second section lays out
the features of prosecutorial discretion and examines
common dilemmas faced by prosecutors charged with
prosecuting international crimes. The third section
examines prosecutorial discretion in the context of the
Sri Lankan criminal justice system, and the final
section examines what measures can be put in place to
ensure the broadest possible respect for the victims
right to remedy in the Sri Lankan context.
2.0 DUTY TO PROSECUTE UNDER
INTERNATIONAL HUMAN RIGHTS
LAW
The duty to prosecute international crimes arises
under a range of treaties.2 Under international human
rights law individuals are entitled to a remedy when
their rights have been violated. A number of human
rights treaties recognise that where a violation of a
human right also amounts to a crime, the duty to
provide a remedy includes a duty to investigate and
prosecute. Further, such a right to a remedy, and in

The views expressed in this chapter are those of the author solely in their personal capacity
See Convention on the Prevention and Punishment of Genocide (adopted 9 December 1948 entered into force 12 January 1951) 78
UNTS 277, articles 5; and 6; Geneva Convention (1) for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in
the Field (adopted 12 August 1949 entered into force 21 October 1950) 75 UNTS 31, article 49; Geneva Convention (II) for the
Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea (adopted 12 August 1949 entered
into force 21 October 1950) 75 UNTS 31, article 50; Geneva Convention (III) Treatment of Prisoners of War (adopted 12 August 1949
entered into force 21 October 1950) 75 UNTS 31, article 129; Geneva Convention (IV) Protection of Civilians in Times of War (adopted
12 August 1949 entered into force 21 October 1950) 75 UNTS 31, article 146.
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particular a duty to investigate and prosecute in the
contexts of crimes, has been upheld by regional and
international courts.
Under international human rights law the right to
a remedy for human rights abuses is found in all major
human rights documents.3 The right to a remedy is
also found in all three regional human rights treaties.4
The Convention Against Torture explicitly requires
states to criminalise torture, as well as to prosecute,
and where necessary extradite or exercise universal
jurisdiction over, violations against the prohibition of
torture.5 The Committee Against Torture has held
that the duty to prosecute and punish acts of torture is
an obligation under both treaty and customary
international law.6
The Universal Declaration of Human Rights
(UDHR), the International Covenant on Civil and
Political Rights (ICCPR), and the International
Convention on the Elimination of all Forms of Racial
Discrimination (ICERD) recognise a right to have an
alleged violation heard before a competent authority.
The UDHR refers to competent “national tribunals”,7
the ICCPR refers to a “competent judicial,
administrative, or legislative authority or by any other
competent authority provided for by the legal system
of the state”,8 and the ICERD refers to “competent
national tribunals and other state institutions.”9
The human rights committee in general provides
flexibility to states in implementing their obligations

under the ICCPR.10 However, in the context of
human rights violations that amount to crimes, the
committee has stressed the obligation on states to
investigate and prosecute.11 In particular, the Human
Rights Committee, in interpreting article 2 of the
ICCPR, has identified reparations and measures taken
to prevent the recurrence of a violation of the
covenant, as a central obligation under the duty to
provide a remedy.12 Reparation is defined to include
restitution, rehabilitation and measures of satisfaction,
examples of which can include bringing to justice the
perpetrators of human rights violations.13 With respect
to measures taken to prevent recurrence, the
Committee has emphasised the duty of states to ensure
that perpetrators are brought to justice.14 The failure
to investigate and prosecute could in and of itself give
rise to a separate breach of the Covenant.15 The
Committee has emphasised that states have an
obligation to bring justice against perpetrators whose
criminal conduct also amounts to a human rights
violation, such as summary and arbitrary killing,
enforced disappearances, torture and similar cruel,
inhuman and degrading treatment. The Committee
has noted that when committed as part of a
widespread and systematic attack on a civilian
population, these violations amount to crimes against
humanity and ending impunity in such contexts is of
utmost importance in preventing the recurrence of
such violations.16 Further, on repeated occasions the
Human Rights Committee has determined that failure
to conduct investigations and or prosecute violations of
human rights that amount to criminal conduct can

UN General Assembly, Resolution 217 (III) Universal Declaration of Human Rights (10 December 1948) UN Doc A/RES/3/217 A
(‘UDHR’) article 8; International Covenant on Civil and Political Rights (adopted 16 December 1966 entered into force 23 March 1976)
999 UNTS 171 (‘ICCPR’) article 3; Convention against Torture and Other Cruel Inhuman or Degrading Treatment or Punishment
(adopted 10 December 1984 entered into force 26 June 1987) 1465 UNTS 85 (‘CAT’) article 14; International Convention on Elimination
of All Forms of Racial Discrimination (adopted 7 March 1966 entered into force 4 January 1969) 660 UNTS 195 (‘ICERD’) article 6;
Convention on the Rights of the Child (adopted 20 January 1989 entered into force 2 September 1999) 1577 UNTS 3 (‘CRC’) article 39;
International Convention for the Protection of All Persons from Enforced Disappearance (adopted 20 December 2006 entered into force
23 December 2010) 2716 UNTS 3 (‘ICED’) article 6.
4 African Charter on Human and People’s Rights (adopted 27 June 1981 entered into force 21 October 1986) 1520 UNTS 217, article 7;
American Convention on Human Rights (adopted 22 November 1969 entered into force 18 July 1978) 1144 UNTS 123, article 25;
European Convention for the Protection of Human Rights and Fundamental Freedoms (adopted 11 November 1950 entered into force 3
September 1953) 213 UNTS 221, article 13.
5 CAT, id. n. 2, articles 2; and 5-7.
6 Committee Against Torture, ‘O. R., M.M., M.S. v Argentina Decision to Deal Jointly with Three Communications’ (23 November1989)
UN Doc CAT/C/WG/3/DR/1, para 7.2.
7 UDHR, id. n. 2, article 8.
8 ICCPR, id. n. 2, article 2 (3)(b).
9 ICERD, id. n. 2, article 6.
10 Diane Orentlicher, ‘Settling Accounts: The Duty to Prosecute Human Rights Violations of Prior Regime’ (1991) 100 (8) YLJ 2537, 2571.
11 Ibid.
12 ICCPR Human Rights Committee (ICCPR HRC), ‘General Comment No 31: The Nature of the General Legal Obligation Imposed
on State Parties to the Covenant’ (2004) UN Doc CCPR/C/21/Rev.1/Add.13, para 16 -17.
13 Ibid. para 16.
14 Ibid. para 18.
15 Ibid. para 18.
16 Ibid. para 18.
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amount to a violation of the right to remedy.17
These existing obligations under treaty law have
been further elaborated upon in a number of
guidelines and principles.18 These guidelines and
principles all recognise that states are under a specific
duty to investigate, prosecute and punish
perpetrators.19 This duty to investigate, prosecute and
punish is especially emphasised in the context of ‘gross
violations of human rights law and serious violations of
international humanitarian law [that constitute]
crimes under international law.’20 For the purposes of
investigation and prosecution, states are called on to
cooperate with one another and implement provisions
providing for universal jurisdiction.21 To this end
statutes of limitations are not to apply to violations that
amount to crimes under international law.22
Thus, Sri Lanka has a clear obligation to provide
a remedy under a number of human rights treaties that
it is a party to. This obligation has been reiterated
through decisions before the Human Rights
Committee and the Committee Against Torture,
which have ruled that Sri Lanka’s failure to investigate
and prosecute human rights violations that amount to
crimes is a violation of its obligation to provide a
remedy.23 Further, the government has undertaken

specific commitments before treaty bodies,24 the
Human Rights Council,25 as well as under the
Universal Periodic Review, to provide remedies to
victims of gross human rights abuses and international
crimes.26
3.0 PROSECUTORIAL DISCRETION
The right to remedy, and in particular the duty to
prosecute cases can be limited by the exercise of
prosecutorial discretion. Prosecutorial discretion has
been defined broadly as the power to “choose between
two or more permissible courses of action.”27
Prosecutors in common law countries are given
significant power to make critical decisions concerning
the conduct of investigations and prosecutions. The
exercise of their discretionary power can relate to
whether to initiate an investigation, when to do so, as
well as the subject and object of the investigation. It
can extend to whether to issue or withdraw an
indictment, which witnesses to call upon, requests for
deferral, as well as overall prosecutorial strategy.
The exercise of discretion per se is not a negative
feature of prosecutorial functions. All of the key actors
in a criminal justice system, including the police, the

ICCPR HRC, ‘Communication No. 1759/2008’ (Zoumana Sorifing Traore et al v Ivory Coast) (15 February 2012) UN Doc
CCPR/C/103/D/1759/2008; ICCPR HRC, ‘Communication No. 1781/2008’ (Khamel Djebrouni v Algeria) (18 January 2012) UN Doc
CCPR/C/103/D/1781/2008; ICCPR HRC, ‘Communication No. 1862/2009’ (Peiris v Sri Lanka) (18 April 2012) UN Doc
CCPR/C/103/D/1862/2009; ICCPR HRC, ‘Communication No. 1458/2006’ (Gonzalez v Argentina) (28 April 2011) UN Doc
CCPR/C/101/D/1458/2006; ICCPR HRC, ‘Communication No. 1390/2005’ (Koreba v Belarus) (24 November 2010) UN Doc
CCPR/C/100/D/1390/2005; ICCPR HRC, ‘Communication No. 1390/2005’ (Anna Koreba v Belarus) (24 November 2010)
CCPR/C/100/D/1390/2005; ICCPR HRC, ‘Communication No. 1751/2008’ (Adam Hassan v Libya) (2 November 2010) UN Doc
CCPR/C/100/D/1751/2008.
18 See UNGA Resolution 60/147 (21 March 2006) UN Doc A/RES/60/147 (‘Basic Principles’); Mr Joinet, Economic and Social Council
Commission on Human Rights (ESC CHR), ‘The Administration of Justice and the Human Rights of Detainees: Question of the impunity
of perpetrators of human rights violations (civil and political)’ (2 October 1997) UN Doc E/CN.4/Sub.2/1997/20/Rev.1 Annex II (‘Set
of Principles’); ESC CHR, ‘Promotion and Protection of Human Rights: Report of the independent expert to update the Set of principles
to combat impunity’ (8 February 2005) UN Doc E/CN.4/2005/102/Add.1 (‘Updated Principles’ or ‘Report accompanying Updated Set
of Principles’).
19 Basic Principles, id. n. 17, 3.
20 Basic Principles, id. n. 17, 4; Updated Principles, id. n. 17, principle 19.
21 Basic Principles, id. n. 17, 4; 5.
22 Basic Principles, id. n. 17, 6.
23 See ICCPR HRC, ‘Communication No. 1033/2001’ (Singarasa v Sri Lanka) (23 August 2004) UN Doc CCPR/C/81/D/1033/2001;
ICCPR HRC, ‘Communication No. 1250/2004’ (Rajapaksa v Sri Lanka) (5 September 2006) UN Doc CCPR/C/87/D/1250/2004.
24 UN Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment Committee Against Torture,
‘Concluding observations on the fifth periodic report of Sri Lanka’ (6 February 2017) UN Doc CAT/C/LKA/CO/5.
25 United Nations Human Rights Council (UNHRC), Resolution 30/1 (14 October 2015) UN Doc A/HRC/RES/30/1 (‘Resolution
30/1’) para 7; ‘United Nations Human Rights Council Resolution on Sri Lanka English Analysis’ (South Asian Centre for Legal Studies
(SACLS) 2015) (‘English Analysis of Resolution 30/1’).
26 See UNHRC, ‘Report of the working group on the Universal Periodic Review Sri Lanka’ (29 December 2017) UN Doc A/HRC/37/17,
see recommendations accepted by the Sri Lankan government: 116.58; 166.66; 166.67; 116.71; 116.72; and 116.76. Sri Lanka accepted
specific recommendations relating to prosecutions, including to punish all forms of torture and violence committed by the police during
investigations in order to get confessions; to bring to justice those responsible for enforced disappearances; to provide judicial remedies for
cases of violations following the armed conflict; to prosecute perpetrators who committed human rights violations during the conflict and
its aftermath; and to ensure proper redress to the victims affected.
27 Allison Danner, ‘Prosecutorial Discretion and Legitimacy’ (2003) 97 ASIL 510, 518.
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defence and judges, exercise discretion. The relevant
criminal law, procedures, and rules cannot conceive of
every possible fact scenario brought before each of
these actors, thus it is inevitable that they will be
required to exercise discretion concerning an array of
decisions, including which leads to follow, whether to
plead guilty or not, or whether to admit specific
evidence or not. Discretion allows each of these actors
to tailor their decision to the specific facts that are
unique to each case. In particular, prosecutorial
discretion is a necessary element of the prosecutors’
independence and is therefore essential to the integrity
of criminal justice proceedings.28
Prosecutors
charged
with
prosecuting
international crimes before international criminal
tribunals are given overall responsibility and
significant discretionary power over the conduct of
investigations and prosecutions. The Nuremberg
trials29 and the Extraordinary Chambers in the Courts
of Cambodia (ECCC),30 vested prosecutorial
discretion in more than one individual. The
Nuremberg charter provided for a committee
representing of all the four victorious powers to select
“major war criminals” for investigation and
prosecution.31 The ECCC vested prosecutorial
discretion
within
two
co-prosecutors:
one
international, and one domestic.32 However,
subsequent disagreements between the co-prosecutors
over how to address challenges such as political
interference in investigations, and disagreements over
decisions to indict specific individuals, has undermined
the work of the court.33 Other courts charged with
prosecuting international crimes have deferred the
responsibility of exercising prosecutorial discretion to
a single individual. Both the International Criminal
Tribunal for Yugoslavia (ICTY) and the International
Criminal Tribunal for Rwanda (ICTR) afforded the

prosecutor complete discretion with little additional
guidelines.34 The Rome statute continued this
tradition and gave significant discretion to the
prosecutor, including over when to open an
investigation (proprio motu powers).35
Prosecutorial policies in the context of
international crimes tend to be shaped by overarching
policy considerations, such as deterrence and
establishing a symbolic transition from a past period of
conflict or authoritarian rule, rather than an individual
right to remedy.36 A primary goal of mass atrocity
trials is to communicate a symbolic break with the past
and reaffirm a commitment to the rule of law. By
identifying specific individual perpetrators, trials aim
to acknowledge that crimes that were committed in the
name of the nation overall, were in fact committed by
individuals.37 Further, by enacting and enforcing laws
that proscribe specific conduct, a transitioning society
is taking an important step away from past periods of
persistent systemic violations and impunity. For
example, past prosecutors before international courts
have acknowledged that the goals of the court went
beyond providing justice to victims and intended to
contribute to lasting peace for those societies affected
by the violations.38
An additional motivation for conducting
prosecutions is deterrence. The capacity of mass
atrocity trials to deter future perpetration of such
crimes remains hotly debated.39 The prospect of
deterring perpetrators from committing violations out
of fear of punishment remains remote, as international
criminal law mechanisms are yet to be afforded robust
enforcement powers. However, trials can contribute to
deterrence in a number of indirect ways. Once an
investigation is initiated or a trial commences, it has
the potential to remove alleged perpetrators from

Hassan B. Jallow, ‘Prosecutorial Discretion and International Criminal Justice’ (2005) 3 JICJ 145, 145-146.
Charter of the Nuremberg Tribunal (adopted and entered into force 8 August 1945) 82 UNTS 279, article 6; and 14.
30 Agreement between the United Nations and the Royal Government of Cambodia concerning the prosecution under Cambodian law of
crimes committed during the period of Democratic Kampuchea (adopted on 6 June 2003 entered into force 29 April 2005) 2329 UNTS
117 (‘ECCC Statute’) article 6.
31 Id n. 28.
32 ECCC Statute, id. n 36, article 6.
33 See Neha Jain, ‘Between the Scylla and Charybdis of Prosecution and Reconciliation: The Khmer Rouge Trials and the Promise to
International Criminal Justice’ (2009) 20 DJCIL 247.
34 Statute of the International Criminal Tribunal for the Former Yugoslavia (adopted 25 May 1993) article 18 (1); Statute of the
International Criminal Tribunal for Rwanda (adopted 8 November 1994) article 17 (1).
35 Rome Statute of the International Criminal Court (adopted 17 July 1998 entered into force 1 July 2002) 2187 UNTS 3, article 53.
36 Alexander Greenwalt, ‘Justice without Politics Prosecutorial Discretion and the International Criminal Court’ (2007) 11 ILP 584, 603.
37 Ibid.
38 Id. n. 35, 604.
39 See Hyeran Jo and Beth A. Simmons, ‘Can the International Criminal Court Deter Atrocity?’ (2016) 3 IO 443; Christen Romero Phillips,
The International Criminal Court and Deterrence: A Report to the Office of Global Criminal Justice U.S. Department of State (Stanford Law School, Law
and Policy Lab 2016).
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positions of power or incentivise them to limit their
public presence and their level of influence.40 Being the
subject of a trial or an investigation could also
incentivise alleged perpetrators to moderate their
behaviour. Further, the truth telling function of trials
can also contribute to deterrence, as denialism is
inherently linked to recurrence.41 The capacity of
courts to establish the truth as to the nature, pattern
and type of violations can deliver a powerful blow to
those who seek to deny the truth about past abuses.
Given the challenges of investigating and
prosecuting violations pertaining to hundreds and
thousands of victims it is practically impossible to
provide a judicial remedy to each individual victim.
This is especially the case in transitioning societies
where institutional capacity may be lacking. Trials are
often conducted many years after the alleged violations
occurred, thus posing significant challenges for
gathering evidence and conducting investigations.42
The prosecutor is also constrained by limited material
and human resources to carry out investigations and
prosecutions.43 Further, conducting mass atrocity trials
can be socially divisive and politically polarising, as a
result there are inevitable time pressures on a
prosecutor to complete their work within a limited
time frame.44
As a result, many victims will be denied their right
to a judicial remedy and will not have their violations
investigated or prosecuted. Many scholars and
practitioners agree that, in the context of mass atrocity
trials, it is appropriate to impose limitations on the
state’s obligations to provide judicial remedies. There
is broad agreement that a program of targeted and
highly selective prosecutions is an appropriate strategy

for transitioning societies that are attempting to
provide justice for past abuses.45 For example,
Professor Orentlicher argues that the objective of
international criminal justice mechanisms can be
achieved by ‘exemplary trials’, and that it is not
necessary to prosecute each alleged perpetrator.46
Most domestic efforts at prosecuting past abuses have
followed such an approach, as evidenced by
experiences in Latin America and Eastern Europe.47
Further, almost all subsequent international and
hybrid mechanisms have followed a strategy of
prosecuting those most responsible for the commission
of international crimes.48 This is informed by the idea
that those who planned and lead the commission of
crimes are considered the most culpable, and therefore
their arrest and prosecution has the greatest symbolic
value.
However, even when focusing on those most
responsible, the prosecutor must still exercise
discretion to select specific violations, as well as specific
targets, out of a large universe of individuals that
allegedly hold primary responsibility for the crimes
committed. In making their decisions prosecutors have
taken into account the gravity of the crimes, challenges
in securing evidence, and potential risks posed to
victims and witnesses.49 Additional factors such as the
possibility of enforcing arrest warrants, and concerns
relating to the impartiality of the court and perceptions
of legitimacy, are also taken into consideration.50
Questions relating to efficiency and effectiveness are
also taken into consideration, for example whether the
accused may be readily apprehended, and whether by
limiting the number of charges the length of the trial
could be shortened.

See Kim Hunjoon and Kathryn Sikkink, ‘Explaining the Deterrence Effect of Human Rights Prosecutions for Transitional Justice
Countries’ (2010) 54 (4) ISQ 939, 945. However, the impact of investigations and prosecutions can vary greatly depending on domestic
context, the type of actor being targeted and the stage of the investigations and prosecutions: see Yvonne Dutton and Tessa Allebas,
‘Unpacking the Deterrent Effect of the International Criminal Court: Lessons from Kenya’ (2016) 91 SJLR 105.
41 Ibid.
42 See Nancy A. Combs, Fact-Finding Without Facts. The Uncertain Evidentiary Foundations of International Criminal Convictions (Cambridge
University Press 2010).
43 The annual budgets for the ICTY and ICTR were approximately USD 100 million. The annual budget of the ECCC in its first three
years was approximately USD 37 million. See Rupert Skilbeck, ‘Funding Justice the Price of War Crimes Trials’ (2008) 15 (3) HRB 6.
44 For example, under its initial agreement, the ECCC was supposed to complete its work in three years – from June 2006 to June 2009.
45 See Antonio Cassese and Paola Gaeta, Cassese’s International Criminal Law (3rd edn, New York, Oxford University Press 2013); William
Schabas, Routledge Handbook of International Criminal Law (New York, Routledge 2011).
46 Id. n. 9, 2598-99.
47 Id. n. 9, 2598.
48 See Statute of the Special Court of Sierra Leone (adopted 16 January 2002 entered into force 12 April 2002) 2178 UNTS 178, article 1;
ECCC Statute, id. n. 36, article 1; Office of the Prosecutor, ‘Paper on some policy issues before the Office of the Prosecutor’ (ICC September
2003) <https://www.icc-cpi.int/nr/rdonlyres/1fa7c4c6-de5f-42b7-8b25-60aa962ed8b6/143594/030905_policy_paper.pdf> accessed 1
May 2018.
49 James Goldston, ‘More Candour about criteria the exercise of discretion by the prosecutor of the International Criminal Court’ (2010)
8 JICJ 383, 394; see also Cecile Aptel, ‘Prosecutorial Discretion at the ICC and Victims’ Right to Remedy Narrowing the Impunity Gap’
(2012) 10 JICJ 1357, 1361-2.
50 Id. n. 48, 394.
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In exercising their discretion concerning each of
these aspects of a case the prosecutor is inherently
making a subjective assessment about issues that
involve both a moral and political element.51 The
prosecutor of international crimes inevitably plays a
crucial role in relating a hotly disputed political
narrative.52 In particular, prosecution of international
crimes inevitably marginalise a group of political
actors and communicate a political message about a
past regime.53 Each decision of a prosecutor can, in
turn, attract a political backlash and directly impact on
the court’s capacity to carry out its work, as well
perceptions of the impartiality and the legitimacy of its
work. There is no transparency as to how the
prosecutor makes these decisions, except in limited
circumstances when reasons have to be provided to the
court. For example, if the prosecutor wishes to apply
for a withdrawal of an indictment or apply for leave,
he or she will be required to provide reasons for their
decision54.
Most prosecutors tend to underplay the inherently
political role they play. For example, former chief
prosecutor of the ICTY stated that prosecutors should
not attempt to evaluate the political consequences of
their decisions, as such consequences are difficult to
assess with any accuracy, and because lawyers do not
possess adequate expertise to do so.55 However, such
statements do little to detract from the fact that
prosecutor actions can have significant political
consequences, and that it is virtually impossible to
insulate their work from political ramifications.
At times prosecutors have conceded that their
actions were informed by political considerations. For
example, when prosecutors before the ICTY and
ICTR were criticised for initially targeting lower-level
perpetrators, prosecutors conceded that their decisions
were informed by legitimate political considerations to
ensure the early success of international criminal
justice institutions.56 Further, former chief prosecutor
of the ICTY, Louise Arbour conceded that the timing

surrounding the indictment of Slobodan Milosevic was
informed by the prospect of the latter securing an
amnesty deal through the negotiation of the Dayton
Agreement.57 Similarly, former chief prosecutor,
Richard Goldstone has acknowledged that his
indictment of Karadzic was intended to exclude the
latter from a peace deal.58 In the case of the ICTY,
concerns that the prosecutor was targeting one ethnic
group led to public pressure on the prosecutor to
pursue non-Serbs, despite the fact that it was wellknown that the majority of the crimes were committed
by the Serbs.59
Efforts to challenge the exercise of prosecutorial
discretion through the judicial process has had limited
success before international criminal tribunals.
Although courts have recognised limitations on the
exercise of prosecutorial discretion they have afforded
prosecutors significant leeway in exercising their
discretion. For example, defendants before the ICTR
sought to challenge the prosecutors exercise of
discretion, claiming that she was engaging in selective
prosecutions by failing to indict any former members
of the Rwanda Patriotic Front (RPF).60 The Rwandan
genocide was carried out by the Hutu majority
government, which sought to eliminate the Tutsi
minority, as well as Hutu moderates.61 The genocide
was brought to an end by the RPF, which led an
insurgency against the Hutu government of the day. In
the aftermath there were allegations that in the course
of hostilities, the RPF had also committed crimes that
fell within the jurisdiction of the ICTR. As the
prosecutor had failed to indict any members of the
RPF, it was alleged that the prosecutor had a policy of
impunity towards the RPF, and her exercise of
discretion in this regard was selective and biased. The
court acknowledged that the prosecutor’s discretion is
not unlimited and must be exercised in a nondiscriminatory manner. However, it declined to
overrule the prosecutors’ discretion, as the defendant
had failed to establish that the prosecutor had
discriminatory intent and that the decision had a

Luc Cote, ‘Reflections on the exercise of prosecutorial discretion in International Criminal Law’ (2005) 3 JICJ 162, 169.
Id. n. 35, 649.
53 Jens Meierhenrich and Devin O. Pendas, ‘Political Trials in Theory and History’ in Jens Meierhenrich and Devin O. Pendas (eds) Political
Trails in Theory and History (London, Cambridge University Press 2017) 48-49.
54 See ‘Rules of Procedure and Evidence’ (International Criminal Tribunal for Yugoslavia as amended 8 July 2015) rule 51; Criminal
Procedure Code Act No 15 of 1979 (as amended by Act no 36 of 1979 and Act No 2 of 2013) section 189.
55 Id. n. 48, 403; see also ‘Moreno-Ocampo: “I follow evidence, not politics”’ (International Peace Institute 20 January 2012)
<https://www.ipinst.org/2012/01/moreno-ocampo-i-follow-evidence-not-politics> accessed 18 December 2018.
56 Id. n. 50, 169.
57 Id. n. 35, 646.
58 Id. n. 50, 170.
59 Id. n. 26, 537.
60 The Prosecutor v. Jean-Paul Akayesu (Judgement) ICTR-96-4-A (1 June 2001) .
61 See Alison Des Forges, ‘Leave None to Tell the Story: Genocide in Rwanda’ (Human Rights Watch 1999).
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discriminatory effect.62
Similarly, in another case before the ICTR, the
court declined to interfere in the discretion of the
prosecutor to initiate investigations.63 In particular,
defence attorneys attempted to secure an order to
compel the prosecution to initiate an investigation into
the plane crash that resulted in the death of President
Habyarimana, which ultimately led to the start of the
genocide.64 The court held that the defence had failed
to identify legal grounds upon which the court could
issue such an order, and that under the rules of the
court the prosecutor must act independently and shall
not receive instructions from any other source.65
Further, before the ICTY, a defendant alleged
that the prosecutor was improperly exercising his
discretion in a discriminatory manner and asked the
court to rule that the prosecutor’s decision to indict
him was violating his right to a fair trial.66 In particular,
the defendant alleged that he was being prosecuted
because of his ethnic background, namely him being a
Bosnian-Muslim. In that instance the court held that
though the prosecutor’s decisions are subject to
existing laws and procedures, including the principle
of equality before the law, the defence had failed to
establish that the prosecutor’s actions had been
discriminatory.67
4.0 PROSECUTORIAL DISCRETION IN SRI
LANKA
Prosecutorial discretion in Sri Lanka is vested in
the Attorney-General. Similar to common law
jurisdictions,
the
Attorney-General
exercises
discretion over an array of issues including what crimes
and which perpetrators to pursue. However, in Sri

Lanka’s recent history the Attorney-General has been
heavily criticised for the improper exercise of
prosecutorial discretion. In particular, there has been
strong criticism of the Attorney-General’s failure to
investigate and prosecute cases, especially those that
involve wrong-doing by state actors.68 Further, the
Attorney-General has been criticised for improperly
exercising discretion to withdraw and transfer cases,
and improperly using powers under the emergency
regulations to deny bail applications.69 These
allegations have been levelled amidst broader claims
concerning the politicisation of the Attorney-General’s
office, and in particular the executive’s
instrumentalisation of the office to achieve political
objectives.70
Under Sri Lankan law, the judiciary can provide
limited oversight over the exercise of prosecutorial
discretion. The High Court has the power to review
whether an indictment conforms to relevant legal
requirements. On rare occasions the High Court has
questioned the Attorney-General’s exercise of
discretion.71 The Supreme Court has the power to
review whether the actions of the Attorney-General
leading up to an indictment is a violation of an
individual’s fundamental rights. In Victor Ivan vs the
Attorney General, Ivan, then editor of Ravaya, a Sinhala
language newspaper, argued that the AttorneyGeneral’s decision to indict him for criminal
defamation violated his fundamental rights. 72 The
Supreme Court held that prosecutorial discretion is
“neither absolute nor unfettered”;73 however, on the
facts of the particular case, the Court held that errors
and omissions by the Attorney-General are not
sufficient to establish that the exercise of discretion was
“capricious, perverse, unreasonable” or “intended to
interfere with the fundamental rights of the
petitioner”.74

The Prosecutor v. Jean-Paul Akayesu (Judgement) ICTR-96-4-A (1 June 2001) paras 95, 96.
The Prosecutor v. Gratien Kabiligi Defence Motion seeking Supplementary Investigations (Judgement) ICTR-97-34-1 (1 June 2000) para 20; The
Prosecutor v. Augustin Ndindiliyimana Decision on Urgent Oral Motion for a Stay of the Indictment or in the Alternative a Reference to the Security Council
(Judgement) ICTR-2000-56-I (26 March 2004) .
64 The Prosecutor v. Gratien Kabiligi Defence Motion seeking Supplementary Investigations (Judgement) ICTR-97-34-1 (1 June 2000) para 20; The
Prosecutor v. Augustin Ndindiliyimana Decision on Urgent Oral Motion for a Stay of the Indictment or in the Alternative a Reference to the Security Council
(Judgement) ICTR-2000-56-I (26 March 2004) para 23; and 25-26.
65 The Prosecutor v. Joseph Nzirorera Decision on the Defence Motion for an order to the Prosecutor to Investigate the Consequences of the Crash of President
Habyraimana’s Plane (Judgement) ICTR-97-20-I (2 June 2000).
66 Zejnil Delalic, Zdravko Mucic (aka ‘PAVO’), Hazim Delic and Esad Landzo (aka ‘ZENGA’) (Judgement) IT-96-21-A (20 February 2001) 596.
67 Ibid. 614.
68 See ICCPR HRC, ‘Communication No. 1436/2005’ (Sathasivam v Sri Lanka) (8 July 2005) CCPR/C/93/D/1436/2005.
69 ‘Authority without Accountability The crisis of impunity in Sri Lanka’ (International Commission of Jurists Geneva 2012).
70 See ‘Sri Lanka’s Judiciary: Politicised Courts, Compromised Rights’ (International Crisis Group 30 June 2009) Asia Report No 172.
71 See Kishali Pinto Jayawardena, ‘The CAT Act and its mockery thereof’ The Sunday Times (Colombo 13 April 2008)
<http://www.sundaytimes.lk/080413/Columns/focus.html> accessed 11 April 2018.
72 Victor Ivan v. Sarath N. Silva, Attorney General and Another (11 and 19 March 1998) SC Application No 89/98 340.
73 Ibid. 346.
74 Ibid. 340;and 350 (Fernando J).
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Under the Human Rights Council Resolution
30/1, the Sri Lankan government committed to
prosecuting and punishing those most responsible for
committing international crimes dating back at least
from 2002 to the end of the war in May 2009.75
Further, the government committed to establishing a
special domestic judicial mechanism and a special
counsel’s office with the participation of
commonwealth and other foreign judges, defence
lawyers and authorised prosecutors.76 Similar to other
international and hybrid courts, and in line with Sri
Lanka’s own prosecutorial traditions, prosecutorial
discretion of a special counsel’s office is likely to be
vested in a single individual. Legal provisions for the
establishment of a special prosecutor that is
empowered to prosecute international crimes would
require an act of parliament and relevant amendments
to the Establishment Code.77 The specific powers of
appointment and dismissal of a prosecutor could lie
with the President and the Constitutional Council or a
member of Cabinet.
Unlike prosecutors before purely international
mechanisms, a prosecutor before a Sri Lankan
mechanism is most likely to be faced with both political
and judicial oversight. As has been upheld in the Victor
Ivan case the exercise of prosecutor’s discretion will be
limited by Sri Lanka’s constitutional framework, as
well as the enabling legislation of the special counsel’s
office and internal rules of a special judicial
mechanism. In particular, judicial oversight over the
exercise of prosecutorial functions is likely to be
provided for either through an appeals chamber
within the special judicial mechanism, or before the Sri
Lankan Supreme Court.
Political oversight of a special counsel is likely to

be provided through informal and pragmatic
arrangements. Regardless of the mode of appointment
of a special counsel, it is likely that their tenure will be
a fixed term, and early dismissal will only be possible
in very limited contexts. A special counsel’s office
similar to other independent commissions will be
required to table an annual report to parliament.78
Further, certain internal rules of the special counsel are
likely to be required to be tabled before parliament,79
and could require the approval of the minister of
justice.80 From a practical standpoint, once
established, the prosecutor will require, as a minimum,
the tacit support from the government of the day. Sri
Lanka has a particularly politicised bureaucracy, and
the decision of one institution to extend cooperation to
another can depend on the policies of the government
of the day.81 Even if a special counsel is completely
administratively and financially independent of the
state, a special counsel within a domestic framework is
likely to require the active assistance and cooperation
of other state entities. 82 For example, some aspects of
the alleged crimes investigated by the special
prosecutor are likely to overlap with the jurisdiction of
existing law enforcement agencies.83 In such instances
the special counsel will need the cooperation of
existing enforcement authorities to come to an
agreement to establish the parameters of each other’s
jurisdiction. Further, even though a prosecutor is likely
to be armed with the power to summon, it will simply
be more practical and politically viable for a
prosecutor to have the cooperation of other state
entities to access archived records, case records and
other crucial information necessary for investigations.
At a pragmatic level the prosecutor will need, at the
very least, the acquiescence of the law enforcement
and security agencies, in order to ensure that the latter
does not seek to interfere with or undermine the office

Resolution 30/1, id. n. 24, para 7; English Analysis of Resolution 30/1, id. n. 24.
Resolution 30/1, id. n. 24, para 6; English Analysis of Resolution 30/1 id. n. 24.
77 Rhadeena De Alwis and Niran Anketell, ‘A Hybrid Court - Ideas for Sri Lanka’ (SACLS 2015) 42.
78 See Office on Missing Persons (Establishment, Administration and Discharge of Functions) Act No 14 of 2016 (‘Office on Missing Persons
Act 2016’) section 23; Office for Reparations Act No 34 of 2018 (‘Office for Reparations Act of 2018’) section 29.
79 See Office on Missing Persons Act 2016, id. n. 77, section 12 (f); Office for Reparations Act of 2018 id. n. 77, section 22 (2).
80 See Office on Missing Persons Act 2016, id. n. 77, section 12 (f).
81
See Austin Fernando, ‘Politicisation of the Public Service’ The Sunday Leader (Colombo 15 December 2013)
<http://www.thesundayleader.lk/2013/12/15/politicisation-of-the-public-service/> accessed 29 December 2018.
82 The Office on Missing Persons called for greater cooperation and assistance from state actors to operationalise its administrative and
financial functions, see ‘Interim Report’ (Office on Missing Persons August 2018) para 18. Similarly, Chairperson of the Human Rights
Commission, Dr. Deepika Udugama, during her keynote address at the International Day of Enforced Disappearances on 30 August 2018,
at the J R Jayawardene Centre, Colombo, stated that during her tenure she did not experience political interference but instead faced
administrative and financial hurdles to discharging her mandate in an independent manner.
83 The State Intelligence Service reports to the Sri Lankan Ministry of Defence and was operational during the final stages of the war. The
Sri Lanka Police is primarily responsible for investigating crime and maintaining law and order. The Special Task Force is an elite
paramilitary unit within the police, and in the past has engaged in counter-terrorism activities. The Criminal Investigation Department has
jurisdiction to investigate serious crimes. The Terrorism Investigation Division has jurisdiction over preventing and investigating acts of
terrorism. See UNHRC, ‘Office of the High Commissioner for Human Rights Investigation on Sri Lanka (OISL)’ (16 September 2015)
UN Doc A/HRC/30/CRP.2, para 28-30.
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of the prosecutor.84 Sri Lanka’s history is littered with
examples of the reluctance of law enforcement and
security agencies to investigate and prosecute abuses,
especially where violations implicate state actors.85
Further, the government of the day, in addition to
securing the cooperation of existing state authorities
and preventing interference from the security sector,
can neutralise extreme political narratives that seek to
undermine public confidence in the prosecutor.
A prosecutor before a Sri Lankan mechanism will
face a unique constellation of political and pragmatic
challenges. A special judicial mechanism is the most
politically polarising of all the transitional justice
mechanisms that the government has committed to,
and the prosecutor will become the public face of such
a mechanism. Though crimes were allegedly
committed by both parties to the conflict, the
overwhelming majority of actors still alive and capable
of being prosecuted are individuals that served as state
actors. An exception to this are a few, remaining,
former LTTE leaders such as Karuna Aman.86 The
state actors are majority Sinhalese, thus potentially
framing any prosecution as an exercise which seeks to
target one community over another. A judicial
mechanism is likely to secure diplomatic and financial
support from western nations and international
organisations. Similar to other initiatives that have
received support from western backers, the judicial
mechanism and the office of the prosecutor will
inevitably be accused of operating at the behest of
foreign powers or a radicalised Tamil diaspora or
both.87
Like any other prosecutor of international crimes,
a Sri Lankan special prosecutor will be faced with

violations affecting hundreds and thousands of victims.
In the case of Sri Lanka, estimates of civilian casualty
figures in the final stages of the war range from
40,00088 to 100,000,89 and the estimates of the number
of missing persons range from upwards of 16,000.90
Further, the prosecutor will face challenges relating to
the gathering of evidence concerning violations that
allegedly took place many years ago. There will
inevitably be a limit to the material and human
resources available to the office of the prosecutor to
discharge her duties. Amidst all these political and
practical challenges, the prosecutor will be under
immense pressure to demonstrate the effectiveness of
the office in a time sensitive manner. This will in turn
have a direct impact on her ability to mobilise support
from victims, non-governmental and governmental
stakeholders, as well as her ability to secure continuing
financial support.
5.0 ENHANCING TRANSPARENCY AND
CONSISTENCY IN THE EXERCISE OF
DISCRETION
Given these myriad challenges what factors
should legitimately inform the exercise of discretion by
a prosecutor? How can a prosecutor exercise her
discretion in a manner that respects the right to
remedy of victims of crimes that fall within her
jurisdiction? Given the purpose and function of
prosecutorial discretion it is impossible to lay out a
rigorous methodology for exercising such discretion. It
is inevitable that a prosecutor will have to have a
degree of political acumen in considering the myriad
options before her. However, measures can be put in
place to enhance the decision-making process of the

Aruni Jayakody, ‘Victim and Witness Protection: The Need for Further Reform’ (SACLS 2015) 5. In a recent example, the Chief of
Defence Staff, the highest ranked military officer in Sri Lanka, was remanded for harassing a key witness in a case were Navy personnel
were accused of abducting 11 civilians: see ‘Key witness in Navy abduction case threatened by CDS’ Financial Times (Colombo 26 November
2018) <http://www.ft.lk/news/Key-witness-in-Navy-abduction-case-threatened-by-CDS/56-667579> accessed 29 December 2018.
85 Namini Wijedasa, ‘Victims and Witnesses: No protection but persecution’, The Sunday Times (Colombo 31 July 2016)
<http://www.sundaytimes.lk/160731/news/victims-and-witnesses-no-protection-but-persecution-202919.html> accessed 21 December
2018.
86 See ‘Sri Lanka: Probe into LTTE Crimes should start with Karuna’ (Human Rights Watch 28 March 2013)
<https://www.hrw.org/news/2013/03/28/sri-lanka-probe-ltte-crimes-should-start-karuna> accessed 1 May 2018.
87 See Ayshwarya Yapa, ‘Office on Missing Persons is practically untouchable by even the Supreme Court’ Ada Derana (Colombo 25 July
2017)
<http://www.adaderana.lk/news/42139/office-of-missing-persons-is-practically-untouchable-by-even-the-supreme-court>
accessed 18 December 2018; and Shamindra Fernando, ‘Geneva stand contradicted in parliament – JO’ The Island (Colombo 21 June
2017) <http://www.island.lk/index.php?page_cat=article-details&page=article-details&code_title=167042> accessed 18 December
2018.
88 Yasmin Sooka, Steven Ratner and Marzuki Darusman, ‘Report of the Secretary General’s Panel of Experts on Accountability in Sri
Lanka’ (UN 31 March 2011) para 147.
89 Internal Review Panel, ‘Report of the Secretary-General’s Internal Review Panel of United Nations Action in Sri Lanka’ (UN November
2012) 38-39.
90 ‘Living with uncertainty: Needs of the families of missing persons in Sri Lanka’ (International Committee of the Red Cross 2016) iii; ‘Sri
Lanka admits 65,00 missing from war insurrection’ Reuters (9 June 2016) <https://in.reuters.com/article/sri-lanka-rightsidINKCN0YU277> accessed 1 May 2018.
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prosecutor with a view to ensuring transparency of the
process and fairness in the outcome. As discussed
below, such measures could include victim
consultations, victim participation in judicial
proceedings and publicly enumerated prosecutorial
guidelines. Further, the onus of providing judicial
remedies must be shared among other mechanisms,
and not exclusively vested within a special judicial
mechanism. In particular, measures such as expanding
the scope for judicial remedies in the design of other
transitional justice mechanisms, providing ordinary
prosecutorial authorities the jurisdiction to provide
judicial remedies, and empowering victims to seek
private prosecutions, could further broaden the scope
for respecting the right to remedy of victims.

5.1 Prosecutorial guidelines
The exercise of discretion becomes a negative
feature when it is inconsistent, biased, or does not
reflect the public’s sense of justice.91 Scholars have
proposed that principles that seek to ensure the
legitimacy of international law and international
institutions can be applied to the work of international
prosecutors.92 International law and international
institutions are created through a process that lacks
democratic forms of accountability, and scholars have
argued that their legitimacy can be ensured through
adherence to fairness in the processes used to create
and implement them.93 In particular, an essential
feature of fairness and equality before the law is that
like cases are treated alike.94 In order to ensure the
legitimacy of prosecutorial discretion, the process of
decision-making, and the substantive outcomes, must
be perceived to be fair and non-discriminatory.
Both domestic and international courts have
employed prosecutorial guidelines as a means of
enhancing the decision-making process of the
prosecutor.95 Proponents of guidelines argue that
guidelines can assist prosecutors in assessing and

responding to the competing public pressures that will
be exerted on them from external stakeholders.96
Further, guidelines can also provide external
stakeholders a standard against which the prosecutors
conduct can be judged.97 Thus guidelines must be
public documents and should ideally be accompanied
by a commentary or explanatory memoranda that
clarify what criterion and standards will inform the
prosecutor’s interpretation of each guideline.98
Guidelines should be informed by the views, needs and
priorities of victims; however, the guidelines should be
authored by individuals with expertise in conducting
complex prosecutions. In domestic jurisdictions where
guidelines have been adopted, for example in the
Netherlands, Canada, USA, UK and Belgium, they
have been drafted by the relevant prosecutorial
authority.99
It is important to caution that guidelines are no
panacea for the challenges of ensuring legitimacy in
the exercise of prosecutorial discretion. Sceptics argue
that the prosecutor will continue to face the challenge
of interpreting guidelines that are abstract and openended in a way that promotes consistency.100
However, given the historical context in Sri Lanka,
publicly available guidelines could help restore trust
and confidence in the office of the prosecutor and
signal a break from previous culture of arbitrary
exercise of discretion. Further, given that the
prosecutor is likely to face attacks from political actors,
prosecutorial guidelines could help shield the
prosecutor from political interference. Guidelines
could also inform the work of civil society stakeholders.
In the past, civil society stakeholders have played a
significant role in bringing to light the improper
exercise of discretion by the Attorney-General. Thus,
it is to be expected that non-governmental actors will
also closely scrutinise the work of a special judicial
mechanism. They could function as an informal
accountability measure through their decision to
cooperate or withhold support to the office of the

Stephanos
Bibas,
‘The
need
for
prosecutorial
discretion’
(2010)
19
TPCRLR
369,
373
<http://scholarship.law.upenn.edu/faculty_scholarship/1427> accessed 30 January 2019.
92 Id. n. 35, 653-654; and id. n. 26, 535-536.
93 Thomas Franck, Fairness in International Law and Institutions (London, Oxford University Press 1998) 7; Abrahm Chayes, and Antonia
Handler Chayes, The New Sovereignty: Compliance with International Regulatory Agreements (Harvard, Cambridge University Press 1995) 127-128.
See also Ian Johnstone, Power of Deliberation (New York, Oxford University Press 2011) 23; and 24-25.
94 Chayes and Chayes, id. n. 92, 127.
95 Id. n. 26, 541; Anni Pues, ‘Towards the Golden Hour: A critical exploration of the length of preliminary examinations’ (2017) 15 JICJ
435, 450.
96 Id. n. 26, 552.
97 Id. n. 48.
98 Id. n. 26, 545.
99 Id. n. 26, 552.
100 Id. n. 35, 668.
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prosecutor.101 In such a context, guidelines can be an
important tool that informs the work of these external
stakeholders.102

5.2 Consultations
Ensuring consultations with victims can also
enhance the scope for reflecting the needs and
priorities of victims in the exercise of a prosecutor’s
discretion. Early consultations with victims can assist
the prosecutor in identifying perpetrators, as well as
targets and offences for further investigation. In
particular, consultations can lead to the inclusion of
previously unseen forms of harm in the judicial
process. For example, before the ICTR in the Akayesu
case, submissions from victims helped to expand the
number of acts characterised as rape and crimes
against humanity, and led to rape being included in
the charge of genocide.103 Further, submissions made
by civil parties before the ECCC led the prosecutor to
raise charges relating to forced marriage.104 Identifying
different types of harm, including hidden types of
harm, suffered by victims can also assist the prosecutor
to recommend other non-judicial forms of remedies,
such as reparations.

5.3 Leading the door open for judicial
remedies
A strategy of maximising the scope for judicial
remedies must allow non-judicial transitional justice
mechanisms to function in a manner that is conducive
to future judicial remedies. In the Sri Lankan context,
in addition to a special judicial mechanism the
government has committed to establishing a truth
commission,105 and a national reparations office.106
The government has already enacted the Office of
Missing Persons Act and has recently appointed
commissioners to the office.107 As each of these
mechanisms becomes operationalised it is important
that their work is informed by the right to remedy.

Each mechanism will have a mandate to fulfil the right
to truth of victims by establishing and acknowledging
facts concerning any violations that may have
occurred. For example, in the case of the Office of
Missing Persons it has an explicit mandate to
investigate the fate of the missing.108 A truth
commission could also have a mandate to establish
facts concerning a broad array of violations. A key
component of any reparations office must be to
acknowledge the wrongdoers, as well as the harm
suffered by victims.109 In other contexts, multiple
mechanisms were designed with a view to ensure that
each cooperated and facilitated the work of a
prosecutor. For example, in Peru there was active
cooperation between the investigating units of the
truth commission and the office of the prosecutor. In
the context of Sri Lanka, given that it is unclear when
other mechanisms will be established, each mechanism
should be designed in a way that could facilitate a
future judicial remedy.110 In particular, measures
should be in place concerning the method of collection
and preservation of evidence and the use of
confidential information that enable future
cooperation with a prosecutorial authority. At the very
minimum, the design and operation of mechanisms
should not adopt practices that preclude the use of
information in their possession in a future investigation
or prosecution. Adopting such institutional design
features and practices could enable a prosecutor to
exercise discretion over a broader array of cases, and
also facilitate judicial remedies for a higher number of
victims.

5.4 Expanding jurisdiction for crimes
In the event that the special judicial mechanism is
not a permanent mechanism, jurisdiction over such
crimes should be expanded to other courts. Following
the conclusion of the work of a special judicial
mechanism, the High Courts should be given the
jurisdiction to hear cases concerning international

Id. n. 48, 406.
Id. n. 26, 525.
103 ‘Victim-centered prosecutorial strategy to respect victims’ rights and enhance prosecutorial discretion’ (Submission made by the Redress
Trust to the United Nations Special Rapporteur on the Promotion of Truth 2014).
104 Ibid.
105 Resolution 30/1, id. n. 24, para 4.
106 Resolution 30/1, id. n. 24, para 4; ‘Cabinet nod to set up “Reparation Office”’ Daily Mirror (Colombo 16 March 2018)
<www.dailymirror.lk/article/Cabinet-nod-to-set-up-Reparation-Office--147338.html> accessed 10 May 2018.
107 See Office on Missing Persons Act 2016, id. n. 77; ‘President appoints commissioner to office of missing persons’ Sunday Times (Colombo
1 March 2018) <http://www.sundaytimes.lk/article/1039944/president-appoints-commissioners-to-office-of-missing-persons> accessed
1 May 2018.
108 Office on Missing Persons Act 2016, id. n. 77, section 10.
109 See UNGA, ‘Report of the Special Rapporteur on the promotion of truth, reparation and guarantees of non-recurrence’ (14 October
2014) UN Doc A/69/518 para 60; and 61.
110 See Niran Anketell, ‘Commentary on the bill titled office on missing persons’ (SACLS 2016) 15-16.
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crimes. Expanding jurisdiction to prosecute
international crimes could ensure that, over the long
term, a greater number of victims have access to
judicial remedies. In order to facilitate future judicial
remedies, it is essential that law enforcement agents,
prosecutors, as well as judges, are given adequate
resources and training to investigate and prosecute
such crimes. Further, since the 1990s there has been
support from government appointed commissions of
inquiries, civil stakeholders, and victims for a
permanent special prosecutor with jurisdiction over
human rights and international crimes.111 Over the
long-term such a mechanism should be established in
order to ensure that there is sustained support for
combating impunity for past abuses.

5.5 Empowering victims to seek judicial
remedies
Guidelines on the right to remedy recommend
that victims should be empowered to take charge in
seeking a judicial remedy for violations they have
suffered. The updated set of principles recognises that
although the state has a primary role in initiating
prosecutions, victims, their families and heirs should
also be able to institute proceedings, either as
individuals or on a collective basis.112 They should be
legally empowered to do so either as plaintiffs before
civil proceedings or, where domestic procedures
permit them to do so, through private prosecutions.113
Sri Lanka’s domestic criminal law empowers victims to
initiate private prosecutions before the Magistrate’s
Court.114 Private prosecutions can only be initiated
against offences that are within the jurisdiction of the
Magistrates Court, and do not require the prior
sanction of the Attorney-General for prosecution.115

Further, under specific conditions, the AttorneyGeneral is authorised to take over the prosecution.116
In the past the Attorney-General has been criticised for
taking over private prosecutions, with a view to
shielding state actors who engage in wrong-doing, and
improperly exercising discretion to withdraw the
indictment.117 Thus, these practices must be remedied
with clearly enumerated guidelines and legislative
amendments that encourage victims to seek judicial
remedies for a broader array of crimes.118
Further, the updated set of principles recognises a
specific role for domestic and international nongovernmental organisations in ensuring access to
justice for victims.119 In the Sri Lankan context, nongovernmental organisations have played a critical role
in advancing the criminal justice agenda. The updated
set of principles recommends that legislation should
empower any non-government actor with a
“legitimate interest” to have standing before a court,
regardless of how long the organisation has been in
operation, to represent victims and participate in
proceedings.120 Inter-governmental organisations and
foreign states also have a role to play in offering
continued support to relevant stakeholders to facilitate
proceedings, through the use of universal
jurisdiction.121 Further, Sri Lanka should consider
developing mutual legal assistance treaties with
relevant foreign states, with a view to securing the
assets of alleged perpetrators, as well as to ensure
cooperation with the enforcement of any arrest
warrants.122
Additionally, international guidelines on
combatting impunity have recognised the importance
of the participation of victims in proceedings, provided

See Aruni Jayakody, ‘Advancing Truth and Justice in Sri Lanka: A report of six dialogues’ (International Centre for Ethnic Studies2015)
37; Western, Southern and Sabaragamuwa Disappearances Commission, ‘Sessional Paper No V’ (1997) 69.
112 Set of Principles, id. n. 17, para 27; Updated Principles, id. n. 17, principle 19.
113 Ibid.
114 Criminal Procedure Code Act 52 of 1980, section 136 (1)(a).
115 Ibid.
116 Ibid. section 191 (2).
117 ‘Sri Lanka: AG takes over a private plaint in order to help the accused police officer’ (Sri Lanka, Asian Human Rights Commission 11
January 2012) <http://www.humanrights.asia/news/ahrc-news/AHRC-STM-008-2012> accessed 1 May 2018; see also, id. n. 68, 90-91.
118 Criminal Procedure Code Act 51 of 1977 (South Africa) section 8; and Prosecution of Offences Act of 1985 (UK) section 6 (1). See the
UK’s prosecutorial guidelines on when the state can take over a private prosecution: ‘Private Prosecutions Legal Guidance’ (Crown
Prosecutors Service 2017) <https://www.cps.gov.uk/legal-guidance/private-prosecutions> accessed 28 December 2018.
119 Report accompanying Updated Set of Principles, id. n. 17, para 37.
120 Ibid.
121 Updated Principles, id. n. 17, principle 19; and 21. See also UNHRC, ‘Promoting reconciliation, accountability, and human rights in
Sri Lanka Report of the Office of the United Nations High Commissioner for Human Rights’ (25 January 2018) UN Doc A/HRC/37/23,
para 40.
122 See Reuters, ‘Sri Lanka says Mahinda Rajapaksa officials hid more than $2billion in Dubai’ The Guardian (London 20 March 2015)
<https://www.theguardian.com/world/2015/mar/20/sri-lanka-says-mahinda-rajapaksa-officials-hid-more-than-2bn-in-dubai>
accessed 1 May 2018.
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that such participation does not undermine the rights
of the accused.123 International courts as well as Sri
Lankan courts have recognised the right of victims to
participate in proceedings from the preliminary
investigations to the sentencing stage. For example, the
ICC recognises victims, defined as persons who have
suffered from crimes within the jurisdiction of the
court, to participate during opening and closing
statements, consult the record of the proceedings,
question witnesses as well as the accused and directly
provide testimony at the discretion of the presiding
judge.124 The ECCC internal rules allow victims to
request investigative action,125 directly question
witnesses during trial,126 or even directly question the
accused127. Where the prosecutor appeals the verdict,
the victims may also appeal the verdict.128 At each
stage of the proceedings, victims have access to the
whole case file.129 Additionally, the ECCC has a
Victim Support Section, which is empowered to assist
victims to participate in proceedings. Under Sri
Lankan domestic law victims have the right to be kept
informed130 and to participate in proceedings during
the investigation,131 trial and sentencing process.132
Such design options are important to keep in
mind not just with a view to ensuring better
participation of victims, but also as a means of ensuring
the robustness of the prosecutor’s decision-making
process. If victims are playing a substantive and active
role in the judicial process, its process and outcomes
are better able to reflect their interests. However, it is
important to caution that measures facilitating victim
participation in proceedings have been criticised for
undermining the rights of the accused and the
overarching interests of victims– given the impact such
participation can have on the length of trials and the
resources of the court.

6.0 CONCLUSION
International human rights law recognises a right
to remedy for victims of human rights violations.
Where human rights violations amount to a crime, the
right to remedy envisages that these crimes will be
investigated and, where possible, prosecuted. In the
context of mass atrocities, it is impossible to provide a
judicial remedy to all victims. Prosecutors of
international criminal justice mechanisms must
exercise discretion as to which perpetrators and
violations to pursue. Given the nature and purpose of
prosecutorial discretion, it is impossible to set out a
rigid methodology for its exercise. Thus, judicial
mechanisms should be designed with a view to
ensuring the legitimacy in the exercise of discretion by
the prosecutor. To this end, adopting publicly
enumerated prosecutorial guidelines can help to
ensure consistency in the prosecutor’s decisionmaking, and also provide the public with a standard
against which to assess the prosecutor’s conduct.
Further, additional measures that allow for victim
participation in the judicial process, either at
consultation or during proceedings, can further help to
ensure that victims’ priorities are reflected in the
judicial process. Finally, in order to maximise the
scope for judicial remedies, the onus of facilitating
them must be broadened beyond a special judicial
mechanism.
Non-judicial
transitional
justice
mechanisms must be designed in a way that facilitate,
rather than foreclose, the possibility of a future judicial
remedy. Over the long-term, the jurisdiction to
address international crimes and gross human rights
abuses must be extended to the ordinary High Courts
within the Sri Lankan criminal justice system. Further,
victims and interested stakeholders should be
empowered to initiate proceedings and seek judicial
remedies.

Updated Principles, id. n. 17, principle 19; Report accompanying Updated Set of Principles, id. n. 17, para 37.
See id. n. 34, article 68 (3).
125 ‘Internal Rules’ (Rev. 8) (Extraordinary Chambers in the Courts of Cambodia 3 August 2011) (‘ECCC Internal Rules’) rule 55.10.
126 Ibid. rule 91.2.
127 Ibid. rule 90.2.
128 Ibid. rule 105.1.
129 Ibid. rule 55.11; and 86.
130 The Protection of Victims of Crime and Witnesses Act No 4 of 2015, sections 3 (f)(ii)-(iv); 3 (m).
131 Ibid. sections 3 (g)-(m).
132 Ibid. sections 3 (o)-(q).
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1.0 INTRODUCTION

F

or decades, the so-called ‘peace versus justice’
debate has been central to post-conflict policy
discussions. When conflict ends, warring
factions, transitional governments, the international
community, and civil society groups all consider
whether attempts to punish the perpetrators of past
human rights violations will reignite fighting. Broadly
speaking, two camps have formed around the wisdom
of pursuing such a path. First, ‘legalists’ argue that the
pursuit of accountability through trials is necessary to
achieve lasting peace.2 Most legalists contend that
trials decrease the probability that violent conflict will
reemerge. 3 Legalists argue that addressing past human
rights abuses makes peace more durable by righting
wrongs, removing powerful perpetrators from
positions of authority, and providing a deterrent
against future brutality. As such, amnesties impede
peacebuilding by frustrating victimised populations

and undermine the rule of law by reinforcing
impunity. More generally, prosecutions may boost a
government’s legitimacy and dampen public support
for violent social change.
By contrast, political ‘realists’ argue that the peacepromoting properties of TJ are either nonexistent or
better attributed to other features of transitional
societies. For realists, the stabilising promise of courts
is a relic of wishful thinking, principled logics of
appropriateness, or legal romanticism. Prosecutions,
when ill-timed, may threaten peace and order. Critics,
for example, argue that the International Criminal
Court (ICC)’s actions in Sudan, Uganda, and Libya
have hampered local peacebuilding initiatives. The
prospect of trials can raise tensions between opposing
groups, thereby potentially derailing peace
negotiations.4 Where peace persists in the absence of
formal amnesties, critics argue that retributive justice
advocates take credit when other factors are

This research is supported by the National Science Foundation.
For an explicit, ascriptive examination of the ‘legalist’ and ‘pragmatist’ positions, see Jack Snyder and Leslie Vinjamuri, ‘Trials and
Errors: Principle and Pragmatism in Strategies of International Justice’ (2003/4) 28 (3) IS 5. These categories are not exhaustive. Critics
of both positions include ‘holists’ and ‘transformative justice’ proponents; see Alex Boraine, ‘Transitional Justice: A Holistic
Interpretation’ (2006) 60 (1) JIA 17; and Wendy Lambourne, ‘Transitional Justice and Peacebuilding after Mass Violence’ (2009) 3 (1)
IJTJ 28. Nonetheless, legalist and pragmatist views strongly inform peacebuilding agendas.
3 Rama Mani, Beyond Retribution (Cambridge, Blackwell 2002); and Siri Gloppen, ‘Roads to Reconciliation: A Conceptual Framework’ in
Elin Skaar, Siri Gloppen and Astri Suhrke (eds), Roads to Reconciliation (Maryland, Lexington Books 2005).
4 Jack Snyder and Leslie Vinjamuri, ‘Trials and Errors: Principle and Pragmatism in Strategies of International Justice’ (2003/4) 28 (3) IS
5; and Tom Hadden, ‘Punishment, Amnesty, and Truth: Legal and Political Approaches’ in A. Guelke (ed), Democracy and Ethnic Conflict
(New York, Palgrave Macmillan 2004).
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responsible. Realists contend that trials may not
necessarily be destabilising, but only when conducted
in well-established democracies or when amnesties
have been enacted to insulate potential spoilers.5
Accordingly, amnesties can exert a calming influence
during fragile transitions and ultimately contribute to
a more durable peace.
Both positions rest on reasonable logic and have
anecdotal support. Nonetheless, despite greater
theoretical engagement between these two camps,6 it
remains an open question as to whether or not
prosecutorial efforts are destabilising. As Meernik et
al.7 argue, “[r]igorous and empirical testing in the
post-conflict environments of nations across time and
space has only recently begun in earnest.” Despite
much effort, progress has been limited by
methodological and conceptual challenges.
In fact, the main differences between the two
camps are theoretical rather than epistemic. Realists
and legalists differ over how institutionally weak states
should build regimes with routinised, peaceable
transfers of power. An essential divergence is over time
horizons. While realists advocate whatever political
arrangements can patch the wounds of the body politic
in the short-term, legalists promote rule of law policies
meant to promote healing, if not reconciliation, in the
long-term. Studies rarely explicitly acknowledge this.
In this chapter, we explain our theory of peace and
justice that is grounded in the implicit difference
between these perspectives. Stated simply, we theorise
that far-reaching retributive justice policies are peacepromoting if practiced over time. At the same time,
peace deals that emphasise immediate political
compromise over justice are effective in extraordinary
situations, but not if they become a habit. We
hypothesise about the implications of differences in
time horizon on the prospects for peace, in the
presence and absence of trials and amnesties. Using Sri
Lanka as an illustration, we conclude that concerns
about the destabilising potential of prosecuting state
agents for civil war-era human rights abuses is likely
overblown.

2.0 RE-FOCUSING THE DEBATE
Though it would be easy to view legalists as projustice and realists as somehow anti-justice, this would
be a gross over-simplification. Like legalists, realists
typically view a peaceful, just, liberal order as the
desirable end for society. The debate essentially
revolves around two intertwined issues: the desirability
of rapid political change and the potential for the
resumption of violent conflict in transitional states.
While it is common among legalists to assume that
macro-social outcomes of transitional processes hinge
on the “choices successor elites make in dealing with
the past”,8 realists argue that clever policy decisions
alone are not enough to ensure a durable peace. The
structure in which certain decisions are made must also
be accounted for. To paraphrase Marx, leaders make
their own peace, but they do not make it just as they
please.
This tension between structure and agency in
transitional moments is the crux of the debate.
Whereas realists tend to understand social outcomes to
be mostly a function of slow-changing structural
configurations, in line with early studies of order and
political change,9 legalists tend to emphasise the
progressive change that can be fomented through the
establishment of, and adherence to, new and better
rule-based practices. The realist’s fear is that the rush
to justice will cause renewed conflict by targeting
powerful perpetrators. In this sense, heavy-handed
legal activism, wrongly timed, represents dangerous,
radical change. By contrast, legalists are drawn to the
promise of justice for cruel acts, consistent with
international legal obligations, and do not understand
legal action to be radical or irresponsible. In fact, some
justice-minded theorists understand legal efforts at
redress to be too conservative because they promise
true change only later, after the slow-moving process
of legal jurisprudence has lurched forward.10
Generally, legalists prefer a maximalist pursuit of
justice as soon as the opportunity arises.
To date, attempts to resolve the legalist-realist
debate have been unsatisfying. Claims are often based

Jack Snyder and Leslie Vinjamuri, ‘Trials and Errors: Principle and Pragmatism in Strategies of International Justice’ (2003/4) 28 (3) IS
5.
6 Tonya Putnam, ‘Human Rights and Sustainable Peace’ in S. J. Stedman, D. Rothchild and E. M. Cousens (eds), Ending Civil Wars: The
Implementation of Peace (Colorado, Lynne Rienner 2002); Rama Mani, Beyond Retribution (Cambridge, Blackwell 2002); and Diane F.
Orentlicher, ‘Settling Accounts' Revisited: Reconciling Global Norms with Local Agency’ (2007) 1 (1) IJTJ 10.
7 James D. Meernik, Angela Nichols and Kimi L. King, ‘The Impact of International Tribunals on Peace and Human Rights After Civil
War’ (2010) 11 ISP 309, 310-311.
8 Luc Huyse, ‘Justice After Transition: On the Choice Successor Elites Make in Dealing with the Past’ (1995) 20 (1) LSI 51, 51.
9 Samuel P. Huntington, Political Order in Changing Societies (Yale University Press 1968).
10 Robert Meister, After Evil: A Politics of Human Rights (Columbia University Press 2011).
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upon normative grounds or impressionistic
conclusions drawn from individual case studies.11 Even
the most systematic pieces often leave much to be
desired.12 For example, Snyder and Vinjamuri’s13
strongly critical judgements of legalism—where they
declare that “[j]ustice does not lead; it follows [the
establishment of order]”—are based on a superficial
engagement of 32 individual cases. To date, there have
been few broadly cross-national studies that address
the peace versus justice debate.
Four recent studies are exceptions. First, Lie et al.14
examine the effect of trials, purges, reparations, truth
commissions, amnesties, and exile on the duration of
peace following civil wars that occurred between 1946
and 2003. Although they find some evidence that
transitional justice, specifically prosecutions, helps
make peace more durable, the effect is weak and
inconsistent depending on the mode of conflict
termination. Second, Meernik et al.15 explore the
impact of international tribunals and domestic trials on
the duration of peace following civil wars that ended
between 1982 and 2007. Similar to Lie et al.,16 they
find no overwhelming evidence that prosecutions
make countries more or less prone to renewed conflict,
even confining the sample to democratic states. Third,
Loyle and Appel17 find that both amnesties and trials
in which only government agents or all sides are
prosecuted reduce the risk of conflict resumption,
while trials that target only regime opponents have no
statistically significant effect. In short, seeking legal
revenge against opposition groups does not pay a
peace dividend. Finally, Dancy18 concludes that
amnesties contribute to longer-lasting peace, but only
under two important conditions: only amnesties

following the termination of war are pacifying, and
only if they stop short of granting immunity for
international crimes. Amnesties that forgive violent
actors for committing atrocities only inspire more
violence and atrocity in the future.
While important first steps, these studies have
some limitations. First, Lie et al.’s19 findings are based
on a temporally limited data set that leaves out many
instances of transitional justice. This could explain why
the observed effects are minimal. Second, various
studies examine different mechanisms. Some combine
international and domestic prosecutions, while others
focus primarily on international prosecutions. In
essence, then, these studies are not directly comparable
because they are not examining the same set of
practices. Third, few of the studies provide a satisfying
theoretical explanation for why different transitional
justice mechanisms may have different effects on
conflict recurrence. Loyle and Appel20 develop a
theoretical logic to distinguish motivation-addressing
justice measures that address the grievances of rebels,
from opportunity-addressing justice measures in which
the state seeks to demonstrate its strength and deter
would-be challengers.21 However, when analysing the
data, they lump various motivation-addressing
mechanisms together, so it is not clear what the actual
effects of trials or amnesties are. Finally, all of these
studies do not do enough to distinguish between the
short and the long-term. There is reason to think that
certain post-conflict justice efforts, enacted in the
immediate aftermath of fighting, could have different
effects than when they occur over the long-term. Also,
isolated, exceptional transitional justice activity may
have different consequences than if that activity

David Mendeloff, ‘Truth-Seeking, Truth-Telling, and Postconflict Peacebuilding: Curb the Enthusiasm?’ (2004) 6 (3) ISR 355; and
Oskar N. T. Thoms, James Ron and Roland Paris, ‘State-Level Effects of Transitional Justice: What Do We Know?’ (2010) 4 (3) IJTJ
329.
12 Oskar N. T. Thoms, James Ron and Roland Paris, ‘State-Level Effects of Transitional Justice: What Do We Know?’ (2010) 4 (3) IJTJ
329.
13 Jack Snyder and Leslie Vinjamuri, ‘Trials and Errors: Principle and Pragmatism in Strategies of International Justice’ (2003/4) 28 (3)
IS 5.
14 Tove Grete Lie, Helga Malmin Binningsbø, Helga Malmin and Scott Gates, ‘Post-Conflict Justice and Sustainable Peace’ (World Bank
Policy Research Work Paper 4191 April 2007) Post-Conflict Transitions Working Paper No 5.
15 James D. Meernik, Angela Nichols and Kimi L. King, ‘The Impact of International Tribunals on Peace and Human Rights After Civil
War’ (2010) 11 ISP 309.
16 Tove Grete Lie, Helga Malmin Binningsbø, Helga Malmin and Scott Gates, ‘Post-Conflict Justice and Sustainable Peace’ in (World
Bank Policy Research Work Paper 4191 April 2007) Post-Conflict Transitions Working Paper No 5.
17 Cyanne E. Loyle and Benjamin J. Appel, ‘Conflict Recurrence and Post-conflict Justice: Addressing Motivations and Opportunities for
Sustainable Peace’ (2017) 61 (3) ISQ 690.
18 Geoff Dancy, ‘Deals with the Devil? Conflict Amnesties, Civil War, and Sustainable Peace’ (2018) 72 (2) IO 387.
19 Tove Grete Lie, Helga Malmin Binningsbø, Helga Malmin and Scott Gates, ‘Post-Conflict Justice and Sustainable Peace’ in (World
Bank Policy Research Work Paper 4191 April 2007) Post-Conflict Transitions Working Paper No 5.
20 Cyanne E. Loyle and Benjamin J. Appel, ‘Conflict Recurrence and Postconflict Justice: Addressing Motivations and Opportunities for
Sustainable Peace’ (2017) 61 (3) ISQ 690.
21 The authors categorise truth commissions, reparations, amnesties and trials in which either only government forces or all sides are
prosecuted as motivation-addressing justice measures. By contrast, opportunity-addressing measures include exile, purges and trials only
of opposition figures.
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becomes routinised. To date, claims about timing,
sequencing, and frequency are often based on
hunches, and should be investigated.
3.0 RULE OF LAW, STATES OF
EXCEPTION, AND PEACE
We theorise that the continued promotion of the
rule of law (ROL) over time helps to sustain peace. The
essence of this theory is a classically liberal notion:
states that legitimise their control by relying on the
ROL, rather than states of exception, are less likely to
experience violent opposition. Thus, through
acknowledging the past and promoting the ROL,
transitional justice can potentially contribute to
sustainable peace. Two mechanisms explain this
relationship. First, at a micro-foundational level,
victims will be unwilling or unable to live alongside
former perpetrators if they perceive that past wrongs
have not been addressed. While it is the case that
criminal trials and other transitional justice
mechanisms almost never fully satisfy victims,22 such
efforts at least establish some modicum of
acknowledgement that past wrongs were committed,
signifying a shift toward normalcy.23
Second, at a societal level, pushing for legalised
justice responses begins to lay the groundwork for the
ROL, as opposed to perpetuating a whatever-works
approach to politics. Attempting to make behavior
more institutionalised, even when legal institutions are
weak, might nudge states away from the exception that
predominates in war toward regularised, rule-bound
policy-making.) 24 Peacemaking efforts that reinforce
patterns of exceptional rule-making are likely to
perpetuate the mistrust that led to armed resistance in
the first place. Until cultures of impunity or states of
exception are interrupted by evidence of official selfrestraint, conflict is likely to recur in the future.
States of exception are evidenced by exceptional
policies, such as amnesties, that are legally extraordinary
or of uncertain normative status. These are the opposite of
ROL policies, which are legally regularised and normatively
prescribed. Each type of policy—exceptional or lawbound—may become routinised over time if practiced
repeatedly, thereby entrenching impunity or the ROL

respectively. For realists, the exceptionality of peace
agreements and amnesties is their benefit. Where
negotiators are able to act with fewer legal-institutional
constraints, they are better able to craft settlements
using whatever means necessary. For the legalist,
exceptionality is to be approached with great caution.
Extraordinary actions repeatedly taken under the
guise of law—like retroactive or selective trials, rushed
amnesty laws, or victim-blind peace agreements—
establish cultures of impunity that fall short of the
liberal justice ideal. From this perspective, amnesties
are anathema, but so too are trials that are either
enacted under special circumstances or that do not
satisfy principles of fairness. Strict legalism of this sort
is behind international criticism of Rwanda’s gacaca
procedures,25 as well as condemnation of the overly
‘political’ behavior of the ICC.
With these ideas in mind, we propose two sets of
expectations regarding the effect of trials on postconflict peace. The first set pertains to exceptional
deal-making. Guided by realist expectations, for any
given post-conflict peace spell exceptional deals
should, on average, lower the risk of conflict
recurrence. However, in line with legalist views, the
routinisation of exceptional measures over time may
prove destabilising. Our second set of expectations
pertains to ROL policies. The proposed effect is the
opposite: for any given post-conflict peace spell limited
efforts to prosecute past abuses will increase the risk of
conflict recurrence, whereas more comprehensive
efforts will be stabilising over time. A summary of the
legalist and realist expectations can be found in Figure
1.
Figure 1: Expectations regarding Transitional Justice
strategies

Legal justice
Amnesty

Pragmatic
perspective

Legalist
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Irregular (short-term)

Iterated (long-term)
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W. James Booth, ‘The Unforgotten: Memories of Justice’ (2001) 95 (4) TAPSR 777; and A. James McAdams, ‘Transitional Justice:
The Issue That Won’t Go Away’ (2011) 5 (2) IJTJ 304.
23 Mark Osiel, Mass Atrocity, collective memory, and the law (New Jersey, Transaction Publishers 1997); and David Gray, ‘A No-Excuse
Approach to Transitional Justice’ (2010) 87 WULR 1043.
24 For states of exception see Giorgio Agamben, States of Exception (K. Attell tr, University of Chicago Press 2005).
25 Phil Clark, ‘The Rules (and Politics) of Engagement: The Gacaca Courts and Post-Genocide Justice, Healing and Reconciliation in
Rwanda’ in Phil Clark & Zachary D. Kaufman (eds), After Genocide: Transitional Justice, Post-Conflict Reconstruction & Reconciliation in Rwanda
and Beyond (Columbia University Press 2009).
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In sum, the ability of retributive justice policies to
inhibit the resumption of conflict in the long-term will
hinge on their ability to move away from states of
exception. In the short-term, legal justice may, on
average for any given peace spell, perform poorly
relative to conflict resolution tactics traditionally
favoured by realists: peacekeeping forces, negotiated
settlements, and amnesties. These factors, though,
may not prevent conflict recurrence in the long-term
because they do not facilitate a clean break from
cultures of violence. In such a context, groups
continually resort to violence because they have no
reason to trust state institutions that are not bound by
the ROL. With its focus on legal legitimation and
perceptions of state support for the ROL, rather than
the strictly rational calculations of possible state
challengers, our theory differs from many who focus
on the potential deterrent effect of various transitional
justice policies. In that sense, it is closer to theories that
emphasise law’s expressive functions.26 Below, we
outline hypotheses regarding the ability of amnesties
and trials to promote the ROL over states of exception
and, consequently, to prevent conflict recurrence.

3.1 Amnesties
Peace agreements with selective amnesties are the
epitome of exceptional deals. Freeman27 defines an
amnesty as an “extraordinary legal measure whose
primary function is to remove the prospect and
consequences of criminal liability for designated
individuals or classes of persons in respect of
designated types of offences...”. While amnesties differ
widely in their intention, their target, and the crimes
they excuse, they are often used to reduce the threat of
potential spoilers.28 Parties promise not to investigate
and punish the past in exchange for the promise of
ending violence. Generally speaking, realists argue
that amnesties are beneficial in post-conflict
environments by providing fighters an incentive to
remain off the battlefield, at least “to encourage lower-

level combatants to break rank”.29 These agreements
are meant to be one-shot deals – deals that typically
reside outside of the constituted legal order.
Amnesties have always occupied a precarious
position among legalists. While realists would predict
that carefully timed amnesties could assuage the
impulse to keep fighting, legalists see them as legal
barriers to retribution. Legalists argue that amnesties
block prosecutions, which are a state duty under
customary and conventional international law.30
However, this prescription runs up against complex
post-conflict scenarios like late-1990s Rwanda, where
over 100,000 suspects were held awaiting trial, making
it virtually impossible to prosecute under international
standards.31 Amnesties are now seen as possibly useful,
and perhaps even legal, when issued on a limited
basis.32 Nonetheless, transitional justice proponents
still coach caution regarding amnesties, out of a fear
they promote cultures of impunity.33 If perpetrators
are allowed to walk free, not only does deterrence fail,
but it may stoke victims’ desires for revenge.
Thus, we expect the effect of trials and amnesties
to depend upon timing and frequency. We predict that
amnesties targeted at either state forces or opposition
groups, when enacted in the post-conflict period, will
inspire peace in the short-term because they represent
an elite bargain between armed opponents.
Specifically, we hypothesise that exceptional amnesties
passed in any given post-conflict peace spell lower the probability
of conflict recurrence. However, the strength of amnesties
in the short-term becomes their weakness long-term.
First, amnesties are the product of a balance of power
that prevails only at a particular moment in time. As
this balance shifts, the usefulness of amnesties becomes
outdated. Second, amnesties are often selective and
unfair to victims, who interpret their existence as the
state’s continued evasion of responsibility for past
suffering. Third, and most important for our theory
regarding states of exception, the passage of amnesties

Cass Sunstein, ‘On the Expressive Function of Law’ (1995-1996) 144 UPLR 2021; and Jane E. Stromseth, ‘Justice on the Ground?
International Criminal Courts and Domestic Rule of Law Building in Conflict-Affected Societies’ in J. E. Fleming (eds), Getting to the Rule
of Law (New York University Press 2011).
27 Mark Freeman, Necessary Evils: Amnesties and the Search for Justice (Cambridge University Press 2009) 13.
28 On spoilers see Stephen John Stedman, ‘Spoiler Problems in Peace Processes’ (1997) 22 (2) IS 5.
29 Mark Freeman, Necessary Evils: Amnesties and the Search for Justice (Cambridge University Press 2009) 13; see also
Roman David and Ian Holliday, ‘Set the Junta Free: Pre-Transitional Justice in Myanmar’s Democratization’ (2006) 41 (1) AJPS 91; and
Helena Cobban, Amnesty After Atrocity? Healing Nations after Genocide and War Crimes (Colorado, Paradigm Publishers 2007); and Louise
Mallinder, Amnesty, human rights and political transition: Bridging the peace and justice divide (Oxford, Hart 2008).
30 Diane F. Orentlicher, ‘Settling Accounts: The Duty to Prosecute Human Rights Violations of a Prior Regime’ (1990-1991) 100 TYLJ
2537.
31 Phil Clark, The Gacaca Courts, Post-Genocide Justice and Reconciliation in Rwanda: Justice without Lawyers (New York, Cambridge University
Press 2010).
32 United Nations Office of the High Commissioner for Human Rights 2009.
33 David Pion-Berlin, ‘To Prosecute or to Pardon? Human Rights Decisions in the Latin American Southern Cone’ (1994) 16 (1) RQ
105.
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is a process that often takes on a life of its own. Once
the executive discovers it can simply exempt certain
actors from criminal sanction, it might continue to use
this exceptional form of law-making to make repeated
deals with opponents. While seemingly sound politics,
this has the drawback of decreasing trust in the ROL
because of the continual circumvention of judicial
power. As individual trust in judicial institutions
erodes, so does the belief that grievances can be
remedied in the courts, leaving only violent opposition.
As such, we also hypothesise that the more amnesties a state
passes over time, the higher the probability of conflict recurrence.

3.2 Domestic, international,
prosecutions

and

foreign

Some previous studies do not sufficiently
distinguish between different trial-related phenomena.
Following Sikkink,34 we theorise the differential effects
of three types of trials on conflict recurrence: domestic,
international through ad-hoc tribunals and the ICC,
and foreign court proceedings under universal
jurisdiction principles.35 For nearly three decades, it
has been argued that prosecuting human rights
violators can break cycles of violence through
punishment, deterrence, and the symbolic expression
of the ROL.36 Punishment may hamper perpetrators’
willingness and ability to instigate further unrest
through their incarceration or a loss of support
resulting from courtroom revelations.37 In addition,
retributive justice may deter future abuses if would-be
abusers know they might be punished.38 Finally, trial
proceedings could promote the ROL by reviving a
dormant judiciary, challenging the normative
acceptability of violence and communicating to
victims that the new regime is committed to defending

human rights, thereby discouraging extra-legal modes
of resistance.39 Trials also may placate the desire for
revenge by providing an acknowledgement of suffering
and a sense of justice.40
For legalists, criminal trials are typically the most
popular form of TJ because they provide justice for
victims by punishing their former tormenters. Human
rights prosecutions include, inter alia, the routine
prosecution of police for abuse of their official powers,
state efforts to try armed forces for egregious acts
during prolonged internal conflicts, and the
prosecution of the previous regime’s political crimes
during or after the process of democratisation.41
Prosecutions in the name of human rights are thus
most likely to convey a devotion to the ROL, and they
also have the most potential for satisfying victims by
showing them the state of exception is no longer in
existence. While domestic prosecution may have the
most direct effect on the ROL, legalists argue that
international courts promote positive, though
incremental, changes have been ushered in over time
through their operation , which have inspired moves
toward victim satisfaction in the former Yugoslavia42
and peace in African states.43 Although there has been
little theorising on how foreign trials might influence
peace, legalists might argue that they have the
potential to sideline high-profile human rights abusers,
who would have otherwise bullied state actors into
refraining from domestic prosecutions or act during
times when it is unlikely that domestic courts have the
capability or the inclination to prosecute themselves.
Realists counter that prosecution in fragile postconflict situations is dangerous. Trials strain
relationships between perpetrators and new civilian
leaders.44 Domestic trials, in particular, risk

Kathryn Sikkink, The Justice Cascade: How Human Rights Prosecutions are Changing World Politics (New York, W.W. Norton 2011).
Universal jurisdiction involves states prosecuting cases under international human rights law in which the crimes occurred in another
state and the accused is a citizen of another state.
36 Mark Drumbl, Atrocity, Punishment, and International Law (Cambridge University Press 2007).
37 Jon Elster, ‘Introduction: A Framework for the Study of Transitional Justice’ in J. Elster (ed), Retribution and Reparations in the Transitions to
Democracy (Cambridge University Press 2006).
38 Payam Akhavan ‘Are International Criminal Tribunals a Disincentive to Peace?’ (2009) 31 HRQ 624; and Hunjoon Kim and Kathryn
Sikkink, ‘Explaining the Deterrence Effect of Human Rights Prosecutions’ (2010) 54 (4) ISQ 939.
39 Catalina Smulovitz, ‘The Discovery of Law: Political Consequences in the Argentine Case’ in Y. Dezalay and B. G. Garth (eds), Global
Prescriptions (University of Michigan Press 2002); and Mark Osiel, Mass Atrocity, collective memory, and the law (New Jersey, Transaction
Publishers 1997).
40 Jose Zalaquett, ‘Balancing Ethical Imperatives and Political Constraints: The Dilemma of New Democracies Confronting Past Human
Rights Violations’ (1992) 43 HLJ 1425. For a criticism see Robert Meister, ‘Human Rights and the Politics of Victimhood’ (2002) 16 (2)
EIA 91.
41 Geoff Dancy and Kathryn Sikkink, ‘Treaty Ratification and Human Rights Prosecutions: Toward a Transnational Theory’ (2012) 44
(3) NYUJLIP 751.
42 Lara J. Nettelfield, Courting Democracy in Bosnia and Herzegovina (Cambridge University Press 2010); and Diane F. Orentlicher, That
Someone Guilty Be Punished: The Impact of the ICTY in Bosnia (New York, Open Society Institute 2010).
43 Payam Akhavan, ‘Are International Criminal Tribunals a Disincentive to Peace?’ (2009) 31 HRQ 624.
44 Jack Snyder and Leslie Vinjamuri, ‘Trials and Errors: Principle and Pragmatism in Strategies of International Justice’ (2003/4) 28 (3)
IS 5; and Tom Hadden, ‘Punishment, Amnesty, and Truth: Legal and Political Approaches’ in A. Guelke (ed), Democracy and Ethnic
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overburdening already taxed judiciaries and wasting
state resources.45 Because transitional societies often
lack the capacity or political will to conduct free and
fair trials, prosecutions may create martyrs or new
grievances that fuel renewed conflict.46 If realists are
mostly distrustful of domestic trials, they are often
openly hostile to international courts. The ad-hoc
tribunals, and now the ICC, are seen as not only neoimperial, but as external interlopers that potentially
disturb fragile peace deals.47 Others see them as a tool
of ethnic incitement48. Furthermore, these
interventions can interfere with the work of local
judicial processes, which may do a better job of
addressing context-specific sources of conflict.49
Foreign trials, too, have been charged with disrupting
efforts to end conflict by unilaterally targeting leaders
who have the power to maintain peace deals.50 Others
argue that universal jurisdiction can actually serve the
ends of rebel groups who use such prosecutions as a
form of lawfare, asymmetric war by judicial means.51
Goldsmith and Krasner52 argue, with little empirical
substantiation, that “a universal jurisdiction
prosecution may cause more harm than the original
crime it purports to address”. Finally, still others
question the supposed deterrent effect of prosecution,
given that it is difficult to prove deterrence even in the
world’s most developed legal systems.53
Posner and Vermeule54 unveil an ironic
convergence of expectations between hard-core
legalists and realists when it comes to criminal trials,
which is that those trials that do not become part of a
sustained effort at peacebuilding—i.e. those perceived
as show trials—are likely to have a deleterious effect on
the polity. They write,
The dominant instinct among academic
commentators on transitional justice is to
condemn transitional justice measures

wholesale, either on the ground that
transitional measures are retroactive and thus
inherently illiberal, or on the closely associated
ground that new regimes should reserve their
energies exclusively for forward-looking
measures that contribute to state building….
But this posture is no more coherent than
would be a parallel condemnation of all the
measures that legal systems ordinarily use to
manage change.55
In light of these expectations, we hypothesise that
irregular prosecution (either domestic, international, or foreign)
during any given post-conflict peace spell will increase the
probability of conflict recurrence.
While the authors criticise the treatment of
transitional criminal trials as ‘extraordinary’, they
ultimately argue that the most successful trials are
those that come to be perceived as regular and
ordinary. In line with our theory, we argue that the
more common trial processes become, the greater the
positive effect on peacebuilding. Sustained domestic
trial activity over time indicates continuity in legal
institutions and signals a concerted effort on the part
of the government to address violations. With respect
to international trials, more sustained outside efforts
are indicative of a budding partnership between
international and local institutions, a process that has
unfolded slowly in the Balkans. Partially to remove
international attention, states have volunteered to take
over prosecutions from the ICTY, but only after they
strengthened their own ROL institutions—a process
that arguably ‘courted democracy’.56 Finally, we posit
that foreign trials, because they follow a similar logic
of interventionism, arguably on an even more limited
basis, will exert the same influence as international
tribunals. Thus, we hypothesise that the more frequent

Conflict (New York, Palgrave Macmillan 2004).
45 Peter J. Boettke and Christopher J. Coyne, ‘Political Economy of Forgiveness’ (2007) 44 (2) S 53; and Helena Cobban, Amnesty After
Atrocity? Healing Nations after Genocide and War Crimes (Colorado, Paradigm Publishers 2007).
46 Harvey M. Weinstein and Eric Stover (eds), My Neighbor, My Enemy: Justice and Community in the Aftermath of Mass Atrocity (Cambridge
University Press 2004).
47 Henry A. Kissinger, ‘The Pitfalls of Universal Jurisdiction’ (2001) 80 (4) FA 86; Adam Branch, ‘Uganda's Civil War and the Politics of
ICC Intervention’ (2007) 21 (2) EIA 179; and Catherine Turner, ‘Delivering lasting peace, democracy and human rights in times of
transition: The role of international law’ (2008) 2 IJTJ 126.
48 Jelena Subotić, Hijacked justice: dealing with the past in the Balkans (Cornell University Press 2009).
49 Philip Clark, ‘As the Bullets Fly, Doing Justice From Afar: Challenges for the ICC in the African Great Lakes’ in The Potential Role of
Transitional Justice in Ongoing Conflicts (Jerusalem 2011).
50 Henry A. Kissinger, ‘The Pitfalls of Universal Jurisdiction’ (2001) 80 (4) FA 86.
51 Anne Herzberg, ‘NGO "Lawfare": Exploitation of Courts in the Arab-Israeli Conflict’ in G. M. Steinberg (ed), NGO Monitor Monograph
Series (2nd edn, Jerusalem, NGO Monitor 2010).
52 Jack Goldsmith and Stephen Krasner, ‘The Limits of Idealism’ (2003) 123 (1) D 47, 51.
53 David M. Kennedy, Deterrence and Crime Prevention (London, Routledge 2009).
54 Eric A. Posner and Adrian Vermeule, ‘Transitional Justice as Ordinary Justice’ (2004) 117 (3) HLR 761.
55 Ibid. 764-65.
56 Lara J. Nettelfield, Courting Democracy in Bosnia and Herzegovina (Cambridge University Press 2010).
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prosecutions (either domestic, international, or foreign) become
over time, the lower the probability of conflict recurrence in any
given peace spell.

3.3 What does the data say?
In a recent paper, we used hazard models to
explore the relationship between trial and amnesty
activity and the probability of conflict resumption.57
We tested these hypotheses with a cross-national timeseries dataset of 273 post-conflict peace spells in 96
countries, with a total of 1,190,843 days at risk. We
find support for realists’ views in the short run, namely
that amnesties reduce the risk of conflict recurrence in
the first five years after conflict termination. In line
with Dancy,58 we find that amnesties are associated
with longer peace spells. An amnesty in the short-term
decreases the risk of conflict recurrence by 50%.
By contrast, in the long-term, we found that
domestic human rights trials increase the durability of
peace, as legalists predict. Specifically, prosecutions of
state agents like police officers, members of security
forces, and soldiers are associated with more peace in
the long-term. Each additional trial of a state agent in
a post-conflict peace spell is associated with over a 10%
reduction in the likelihood of resumed conflict.
Although other work posits that opposition trials
conducted during conflict are somewhat effective in
bringing about conflict termination,59 prosecuting
opposition fighters does not seem to observably effect
the probability of recurrence in post-conflict periods.
Furthermore, like opposition trials, international trial
activity itself is not significantly correlated with lower
risk of recurrence.
Taken together, these findings suggest that the
long-term effect of domestic prosecutions of state
agents is as powerful as exceptional measures, like
amnesties, to shore up peace in the immediate
aftermath of fighting. One valid criticism of these
findings is that they might be biased in favour of a
positive result. One might argue that prosecutions are
associated with less risk of conflict recurrence in the
long-term because they do not target high-ranking

officers, or because they result in acquittals or
dismissals. In other words, domestic processes might
seem positive because they make a show of justice
while not actually threatening powerful actors in the
country. We tested for this possibility as well and
discovered that each guilty verdict is associated with a
17% decrease in the risk of conflict recurrence, and
each trial of a high-ranking official is associated with a
60% reduction in risk.
Statistical studies like these identify tendencies in
the data. For example, our findings indicate that
domestic human rights trials make conflict less likely to
resume in the long run. However, this does not mean
that every domestic trial will have a positive effect.
Much depends upon the unique characteristics of each
case, for which statistical models cannot fully account.
To better illustrate the legalist and realist positions and
our time horizons argument, we turn next to explore
the case of Sri Lanka.
4.0 THE PEACE VS. JUSTICE DEBATE IN
SRI LANKA
Legalists and realists alike would see Sri Lanka as
an important case for their perspectives on the merits
of post-war retributive justice. Sri Lanka’s civil war,
which lasted from 1983 to 2009, resulted from a
rebellion among the Tamil minority against their
marginalisation by the Sinhalese majority. The UN
estimates that about 100,000 people died during the
civil war, 40% of whom lost their lives in the final five
months of the conflict when the government launched
a brutal final assault on LTTE territory.60 Although
defeated on the battlefield, the grievances of Tamils in
Sri Lanka and in the diaspora persist, including
demands for accountability. For their part, some
Sinhalese desire retribution for the many civilian
deaths caused by the LTTE.61 An independent UN
report concluded that both sides should be held
accountable for violations of international
humanitarian law.62 As a result, elements of the peace
vs. justice debate have figured prominently in Sri
Lankan transitional justice debates since the civil war
ended in 2009.

Geoff Dancy and Eric Wiebelhaus-Brahm, ‘Trials of Peace: Post-Conflict Criminal Prosecutions and Conflict Recurrence’ (SSRN 22
January 2018) <https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3320577> accessed 16 February 2019.
58 Id. n. 18.
59 Geoff Dancy and Eric Wiebelhaus-Brahm, ‘The Impact of Criminal Prosecutions During Intrastate Conflict’ (2018) 55 (1) JPR 7.
60 Gabriel Dominguez, ‘Doubts over Sri Lanka’s Reconciliation Efforts’ (Deutsche Welle 26 February 2014) <http://www.dw.de/doubtsover-sri-lankas-reconciliation-efforts/a-17455166> accessed 16 February 2019.
61 Shenali Waduge, ‘LTTE War Crimes: Human Shields’ (Sri Lanka Guardian 12 October 2012) <https://www.slguardian.org/ltte-warcrimes-human-shields/> accessed 16 February 2019; and Jayantha Gunasekera, ‘Investigate LTTE diaspora for war crimes’ (Sri Lanka
Guardian 4 October 2015) <https://www.slguardian.org/investigate-ltte-diaspora-for-war-crimes/> accessed 16 February 2019.
62 Office of the United Nations Secretary General, ‘Report of the General-Secretary’s Panel of Experts on Accountability in Sri Lanka’
(31 March 2011) <http://www.un.org/News/dh/infocus/Sri_Lanka/POE_Report_Full.pdf> accessed 16 February 2019.
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Having won the war, Sri Lankan President
Mahinda Rajapaksa was able to dictate the terms of
the peace and set the tone in terms of transitional
justice. As such, he emphasised LTTE atrocities, while
denying or justifying crimes committed by government
forces. Despite this, Rajapaksa’s government faced
significant domestic and international pressure to
pursue transitional justice. For self-interested reasons,
Rajapaksa had no interest in trials. Rather, the regime
established the Lessons Learnt and Reconciliation
Commission (LLRC) in May 2010, in hopes of
placating critics. The gamble failed, and Sri Lanka’s
international isolation grew. Fears that this would
hamper economic growth and growing corruption
allegations against Rajapaksa and his inner circle led a
group to split off from the ruling party. The faction
that supported Maithripala Sirisena defeated
Rajapaksa in the 2015 presidential elections. In a bid
to boost its international reputation, among other
things,
Sirisena’s
government
promised
a
comprehensive transitional justice agenda, which
earned him the benefit of the doubt from many
domestic and international critics.
The question of prosecuting those responsible for
atrocities has been an important post-war issue.
Legalists have been deeply critical of successive
governments’ transitional justice policies. A culture of
impunity had become engrained in Sri Lankan society
during the civil war,63 something deeply troubling for
legalists who believe ROL must be entrenched to
promote lasting peace. Critics charge that the failure
to hold individuals accountable actually emboldened
government forces to engage in more abuses.64 Rather
than pursue accountability, Rajapaksa’s government

celebrated its victory and stoked violence against other
minorities.65 Thus, the failure to prosecute risks stoking
tensions and reinforcing the perception that
committing atrocities will continue to be cost-free.
At the same time, there is some evidence to support
realist concerns that prosecutions will raise tensions in
Sri Lanka. In fact, the Sri Lankan government has
adopted a realist view. While it is not surprising that it
has shown little interest in prosecuting state agents, it
also has made little effort to prosecute LTTE members
for civil war-era crimes.66 While the LTTE has been
largely eradicated from Sri Lanka, the government’s
failure to promote minority rights and provide justice
for past wrongs generates continued tensions. There
does appear to be growing acceptance in the Tamil
community that LTTE atrocities are not justifiable.67
Nonetheless, government accountability remains a
central justice demand of Tamils.
Despite the Sirisena government’s promises, little
criminal accountability has been achieved since he
came to power. A handful of ‘emblematic cases’ of
crimes by government agents have been prosecuted,
and others, like the ‘Trinco 5’ case involving the 2006
murder of five students at the hands of Sri Lanka’s
Special Task Force, have dragged on in the
investigation stage for years.68 Overall, though, only a
few low-ranking state agents have been convicted.69
The government’s transitional justice plan included a
hybrid court, which would draw from a mix of
domestic and international law and legal expertise. It
too has been a non-starter because of fears of the
tensions it would raise. Many Tamils contend that
such a hybrid court would be dominated by Sinhalese

Kristine Höglund and Camilla Orjuela, ‘Winning the Peace: Conflict Prevention after a Victor’s Peace in Sri Lanka’ (2011) 6 (1) CSS
19.
64 ‘War Crimes in Sri Lanka’ (International Crisis Group 2010) Asia Report No. 191. <https://www.crisisgroup.org/asia/south-asia/srilanka/war-crimes-sri-lanka> accessed February 16, 2019.
65 Gehan Gunatilleke, ‘The Chronic and the Acute: Post-War Religious Violence in Sri Lanka.’ (International Centre for Ethnic Studies
and Equitas 2015) <https://equitas.org/wp-content/uploads/2017/05/ICES-Equitas-.Research-Report-Final.pdf> accessed 16
February 2019; and Mario Gomez, ‘The Politics of Dealing with the Past in Deeply Divided Sri Lanka’ (Harvard Human Rights Journal
2017) <http://harvardhrj.com/wp-content/uploads/2017/10/Gomez.pdf> accessed 16 February 2019.
66 ‘Flickering Hope: Truth, Justice, Reparations and Guarantees of Non-Recurrence in Sri Lanka’ (Amnesty International 2019) AIIndex: ASA 37/9715/2019 <https://www.amnestyusa.org/wp-content/uploads/2019/01/Flickering-Hope.pdf> accessed 16 February
2019.
67 D.B.S. Jeyaraj, ‘LTTE’s Cruel Conduct on Tamil Civilians in Wanni’ Daily Mirror (Colombo 25 September 2015)
<http://www.dailymirror.lk/88895/ltte-s-cruel-conduct-on-tamil-civilians-in-wanni> accessed 16 February 2019; and Mark Salter ‘Sri
Lanka and the Politics of Justice’ (OpenDemocracy 2015) <https://www.opendemocracy.net/mark-salter/sri-lanka-and-politics-of-justice>
accessed 16 February 2019.
68 ‘Still Searching for Justice - 13 Years on from Trinco 5 Killings’ (Tamil Guardian 2 January 2019)
<https://www.tamilguardian.com/content/still-searching-justice-13-years-trinco-5-killings> accessed 16 February 2019.
69 ‘Only Justice Can Heal Our Wounds: Listening to the Demands of Families of the Disappeared in Sri Lanka’ (Amnesty International
2017) AI-Index: ASA 37/5853/2017 <https://www.amnesty.org/download/Documents/ASA3758532017ENGLISH.PDF> accessed
16 February 2019; and ‘Impunity Reigns in Sri Lanka: The Kumarapuram Massacre and Acquittals’ (Pearl Action 2017)
<https://pearlaction.org/wp-content/uploads/2017/03/impunity-reigns-in-sri-lanka.pdf> accessed 16 February 2019
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nationalists.70 For their part, many Sinhalese believe
the international community is pro-LTTE.71 As such,
foreign judges might be distrusted. Nonetheless,
Gomez72 concludes that only this limited progress is
politically feasible at present. A majority of the
Sinhalese community strongly oppose the prosecution
of government forces, seeing them as heroes for ending
the civil war.73 As a result, it is not politically prudent
to push prosecutions more widely.
What do we gain from distinguishing the different
time horizons of legalists and realists? First, as realists
predict, in the short-term, the prospect of prosecution
is controversial and raises tensions. It seems highly
unlikely that this would lead to the resumption of war
though. The LTTE was soundly defeated, and they
are unable to return to the battlefield any time soon.
Thus, Sri Lanka’s experience supports the notion that
the way in which the war ends is much more decisive
in shaping the risk of conflict resumption than the
presence or absence of trials.
Second, in the longer term, developments support
legalists’ fears. As the tenth anniversary of the war’s
end approaches, there are worrying signs about
continued impunity. Rajapaksa remains popular with
large swaths of the Sinhalese community. President
Sirisena attempted to unilaterally appoint Rajapaksa
to the position of Prime Minister in October 2018, a
move described as the act of a president desperate to
ensure his political survival. On November 9, Sirisena
then sacked the parliament and called elections two
years early. Though the Supreme Court ruled against
Sirisena in mid-December, legalist logic suggests that
a more concerted prosecutorial effort for civil war
abuses by government forces might have discredited
Rajapaksa and averted this constitutional crisis before
it started. There are yet more signs that impunity still
runs amok in Sri Lanka. For example, a recent upsurge
in anti-Muslim violence by Sinhala Buddhist militants
may have been stoked in part by actors who have never
had to face accountability.74 Furthermore, President
Sirisena, perhaps in a bid to salvage some support from

conservatives, publicly declared sympathy for
Philippines President Rodrigo Duterte’s murderous
war on drugs, a war that has left thousands dead at the
hands of security and police forces.75 Sri Lankan
leaders, it seems, still express open willingness to
commit unlawful violence and human rights
violations. While a far cry from the resumption of civil
war, such incidences seem likely to perpetuate
resentment, thereby making conditions riper for the
eventual resumption of violent conflict.
In the end, it may be that prosecutions do not cause
peace. After all, peace is the product of a host of
political, economic, and social factors. However, it is
reasonable to hypothesise that trials are at least a
symptom of sustainable peace. In particular, trials may
reflect a move toward accountability more broadly
than in a criminal sense. We reflect upon this in the
conclusion.
5.0 CONCLUSION: BEYOND RETRIBUTIVE
JUSTICE IN SRI LANKA
Although more systematic testing is needed, our
statistical findings suggest that realist theories linking
exceptional deals, like amnesties, to peace in postconflict contexts may be overblown and that legalist
arguments that the routinisation of legal justice can be
peace-promoting may have merit. Yet, forging durable
peace in conflict-affected societies requires much more
than prosecuting perpetrators of gross human rights
violations. If the distribution of power is such that the
aggrieved party is unable to return to battle, in the
short run, court proceedings will not change this
reality.
Yet, in the long run, trials might jeopardise peace
if they are widely perceived to be unfair or one-sided,
which is more likely in contexts of unequal distribution
of power. Having won the war, the Sri Lankan
government could easily enforce a de facto amnesty for
crimes allegedly committed by the armed forces.

K. Sivapalan, ‘Hybrid Court Unworkable in “Sri Lanka” Context’ (TamilNet 21 September 2015) <http://ceylon-ananda.com/hybridcourt-unworkable-in-sri-lanka-context-k-sivapalan/> accessed 16 February 2019.
71 Nipunika O. Lecamwasam, ‘Transitional Justice in Post-War Sri Lanka: Dilemmas and Prospects’ (2016) 7 (1) P 14.
72 Mario Gomez, ‘The Politics of Dealing with the Past in Deeply Divided Sri Lanka’ (Harvard Human Rights Journal 2017)
<http://harvardhrj.com/wp-content/uploads/2017/10/Gomez.pdf> accessed 16 February 2019.
73 N. DeVotta, ‘Parties Political Decay and Democratic Regression in Sri Lanka’ in J. Chiriyankandath (ed), Parties and Political Change in
South Asia (New York, Routledge 2016).
74 Mujib Mashal and Dharisha Bastians, ‘Sri Lanka Declares State of Emergency After Mob Attacks on Muslims’ The New York Times
(New York 6 March 2018) <https://www.nytimes.com/2018/03/06/world/asia/sri-lanka-anti-muslim-violence.html> accessed 16
February 2019.
75 Hannah Ellis-Petersen, ‘“Example to the World”: Sri Lanka President Plans to Copy Duterte’s War on Drugs’ The Guardian (London 18
January 2019) <https://www.theguardian.com/world/2019/jan/18/example-to-the-world-sri-lanka-president-plans-to-copy-duterteswar-on-drugs> accessed 16 February 2019.
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Nonetheless, if the state does not address the multifaceted justice demands of its people over time,
renewed violence may be more likely in the long run.
Populations must be able to hold officials accountable
in order to achieve their demands peacefully.
On the other hand, it is possible that prioritising
non-retributive justice demands may be most
important for addressing political and economic
marginalisation and building sustainable peace. Sri
Lankan academics and civil society actors disagree as
to what forms of transitional justice should be
prioritised. Many make the legalist argument that
judicial accountability needs to be prioritised to
promote long-term peace.76 By contrast, others argue
that, given low levels of trust and differences in
worldviews among Sinhalese and Tamils, restorative
justice—including the use of truth commissions or
reparations – needs to be prioritised in Sri Lanka.77
Although both arguments are normatively appealing
and logical, we need to learn more about how the
design and implementation of such measures, as well
as their sequencing, affect their impact.
If, as some argue, non-retributive justice measures
are essential to peace in the long run, the Sirisena
administration’s failure to deliver on its other
transitional justice pledges may also be more
significant in the long run. After taking office, the
Sirisena regime committed to a multi-pronged effort to
address the past and move forward. It established a
Consultation Task Force on Reconciliation
Mechanisms, which, in addition to the hybrid court,
outlined a range of measures including an Office of

Missing Persons, a Reparations Policy, and a Truth
and Reconciliation Commission. It also touted
constitutional reform, which promised minority rights
among other things. As Gomez78 argues, “even modest
gains in transitional justice would be important in
enlarging the space for accountability, truth, and
reparations at some future point”.
More importantly, with the possible exception of
reparations, few transitional justice measures
fundamentally address prevailing inequality. This is
the core of the transformative justice agenda.79 In Sri
Lanka, distributive justice has been sidelined by a
reconstruction policy that emphasises markets and
entrepreneurship. This has led to persistent “economic
precariousness and indebtedness”.80 Although the root
causes of the civil war may not have been economic,
the war itself, and the course of post-war
reconstruction, have resulted in the economic
marginalisation of ethnic and religious minorities in
Sri Lanka. Nagaraj argues that the keys for long-term
peace and justice will be addressing land rights and
implementing a development policy that embodies a
public-private partnership to promote large scale
employment.
In the end, the solution to Sri Lanka’s cycle of
violence is not going to be a single prosecution, a single
law, or a single policy. Rather, it must involve a larger
kind of transformation that has eluded the country for
decades. That transformation will start when leaders
come to realise that a politics of violent domination
and ethnic exclusion are less reliable, and less
productive, than a politics centered on law.

‘Sri Lanka: Civil Society Demands No Delay in Accountability’ (The International Movement Against All Forms of Discrimination and Racism
(IMADR) 3 November 2016) <https://imadr.org/srilanka-civilsociety-no-delay-accountability-3nov2016/> accessed 16 February 2019;
and Isabelle Lassee and Indumini Randeny, ‘The Politics of Sequencing: A Threat to Justice?’ (Colombo, South Asian Centre for Legal
Studies (SACLS) 29 November 2016) <http://sacls.org/index.php?option=com_k2&view=item&id=225:the-politics-of-sequencing-athreat-to-justice-2&Itemid=720> accessed 16 February 2019.
77 Nipunika O. Lecamwasam, ‘Transitional Justice in Post-War Sri Lanka: Dilemmas and Prospects’ (2016) 7 (1) P 14.
78 Mario Gomez, ‘The Politics of Dealing with the Past in Deeply Divided Sri Lanka’ (Harvard Human Rights Journal 2017)
<http://harvardhrj.com/wp-content/uploads/2017/10/Gomez.pdf> accessed 16 February 2019.
79 Paul Gready and Simon Robins, ‘From Transitional to Transformative Justice: A New Agenda for Practice’ (2014) 8 (3) IJTJ 339.
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1.0 INTRODUCTION

T

he European Union’s (EU’s)Generalized System
of Preferences Special Arrangement for Sustainable
Development and Good Governance (GSP+) is a
trade instrument that seeks to create a ‘trade −
human rights nexus’1 in the context of promoting

economic development worldwide.2 It grants chosen
countries preferential market access to the EU in
exchange for those beneficiaries complying with a set
of conditionalities.3 Academic literature in this area
has largely focused on the extent to which the EU uses
this trade arrangement to strengthen a beneficiary’s
overall compliance with its human rights obligations

The EU’s reason for incooporating human rights into trade policies is found outside the GSP+ regulations. Article 21 (1) of the
Consolidated Treaty on European Union ([2016] OJ C202/28) (‘Treaty on EU’) provides that “The Unions action on the international scene
shall be guided by the principles which have inspired its own creation, development and enlargement, and which it seeks to advance in the
wider world: democracy, the rule of law, the universality and indivisibility of human rights and fundamental freedoms, respect for human dignity, the
principles of equality and solidarity and respect for the principles of the UN Charter and international law” (emphasis added). This is reinforced by Article
207 (1) of the Consolidated Treaty on the Functioning of the European Union ([2016] OJ C202/139) (‘Treaty on FEU’), which requires
the EU’s common commercial policy to “be conducted in the context of the principles and objectives of the Union’s external action” (emphasis
added). Later the Treaty of Nice ([2001] OJ C80/1), which introduced a new tier of cooperation to the TFEU named “Economic,
Financial and Technical Cooperation with Third Countries”, mandated that cooperation with third countries must be based onpolicies
“developing and consolidating democracy and the rule of law” and “respecting human rights and fundamental freedoms.” From this
point onwards,one finds EU mainstreaming human rights and democratisation objectives in all aspects of its external policies.
2 In 2006, the European Community introduced a special incentive arrangement focusing on sustainable development and good
governance, known as ‘GSP Plus’ (‘GSP+’). (Council Regulation (EC) No 980/2005 of 27 June 2005 both introduced and provided the
procedure for granting GSP Plus preferences. The scheme was subsequently revised in 2008 (Council Regulation (EC) No 732/2008) and
2012 (Council Regulation (EC) No 978/2012)).
This scheme provides more favourable tariff treatment for developing countries that “assume the special burdens and responsibilities
resulting from the ratification of core international conventions on human and labour rights, environmental protection and good
governance”. In terms of Article 9 of the GSP Regulation No 978/2012a ([2012] OJ L303/2), states will receive the GSP+ concession
once they fulfill the dual eligibility criteria. The first requirement, which is economic in nature, stipulates that the applicant state must be
‘vulnerable’. The second requirement requires the country to ratify 27 core international conventions stipulated in Annex VIII. The
ratifications must not be subject to reservations that are incompatible with the object and purpose of the conventions. Additionally, most
recent conclusions of the monitoring bodies under those conventions must not identify any serious failures of these countries to effectively
implement them.
3 Once a country is granted GSP+, it must comply with the following obligations to continue receiving the benefits of the scheme. These
include; (a) maintaining ratification of the international conventions covered by the GSP+ scheme; (b) ensuring their effective
implementation; (c) complying with reporting requirements; (d) accepting regular monitoring and review of their implementation record
in accordance with the conventions; and (e) cooperating with the Commission and providing all necessary information (see Regulation
(EU) No 978/2012 of the European Parliament and of the Council of 25 October 2012 applying a scheme of generalised tariff
preferences and repealing Council Regulation (EC) No 732/2008).
1
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under seven core human rights conventions. In
contrast, the GSP+ scheme’s impact on, and its utility
in furthering, criminal accountability for grave human
rights violations4 alleged to have occurred in a
beneficiary country5 has been sparsely analyzed in the
literature. The aim of this chapter therefore is to
explore this specific question: i.e. whether progress
made by a beneficiary country in promoting criminal
accountability for grave human rights violations
(alleged to have occurred in that country) is given
consideration by the EU when it grants/withdraws
GSP+ concessions, or monitors a beneficiary’s
performance under the listed GSP+ human rights

conventions.
To achieve its central objective, the first part of the
chapter will comparatively survey the three GSP+
compliance monitoring cycles6directly implemented
by the European Commission thus far. This is done in
order to assess the importance given by the
Commission to the criterion of criminal accountability
for grave human rights violations over the years. In this
regard, the chapter will also evaluate whether the
Commission has made an equal effort to push for
criminal accountability in every country with an
‘impunity gap’, or whether its approach significantly

Academia and the UN have generally used the phrase ‘grave human rights violations’ interchangeably with gross or serious human
rights violations to refer to extrajudicial killings, enforced disappearances, torture and arbitrary arrests or detention. This is largely on the
basis that these violations have an impact on an individual’s non-derogable right to life or physical and mental integrity: see in this regard
Naomi Roht-Arriaza, ‘State Responsibility to Investigate and Prosecute Grave Human Rights Violations in International Law’ (1990) 78
(2) CLR, article 449 <https://scholarship.law.berkeley.edu/cgi/viewcontent.cgi?article=1840&context=californialawreview> accessed 3
August 2018; Nigel Rodley, ‘The International Legal Consequences of Torture, Extra-Legal Execution, and Disappearance’ in Ellen
Lutz, Hurst Hannum and Kathryn Burke (eds), New Directions in Human Rights (University of Pennsylvania Press 1989) 167; OHCHR, ‘UN
report details grave human rights violations in Russian-occupied Crimea’ (25 September 2017)
<http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=22140> accessed 3 August 2018.
5 The fact that GSP+ was not, at least in its inception, meant to be an instrument against impunity is amply demonstrated by the notable
absence of ICC statute among the conventions mandated in Annex VII. Scholars argue that GSP+ deliberately omitted to include ICC
statute, as its ratification would have created a cost too great to be offset by the scheme’s benefits. Furthermore, all theregulations (from
2005-2012) pointedly omit to refer to ‘accountability’ or ‘impunity’ in their text. Instead it opts to use the term ‘good governance’. In
1998, the European Commission provided useful guidelines on the European Union’s conception of good governance in the context of
clarifying a trade agreement known as the Lome Convention. Although the definition of good governance did encompass a notion of
accountability in the context of trade, that was more to do with accountability in terms of resource management and anti-corruption
when engaging in trade. See Laura Davis, EU Foreign Policy, Transitional Justice and Mediation: Principle, Policy and Practice (Routledge
2014) 94.
6 The first compliance monitoring report covered the period June 2005-April 2008 and culminated in a report issued by the Commission
in October 2008. It provided a general overview of the European Commission’s findings pursuant to the reporting requirements set out
in article 9 (2) of the GSP Regulations of 2005 (see Council Regulation (EC) No 980/2005 of 27 June 2005). The report, largely relying
on the findings of the Committees established under the Human Rights Conventions, noted that beneficiaries generally complied with
requirements regarding effective implementation of conventions. However, the European Commission expressed concern over the delay
of beneficiaries reporting to the UN monitoring bodies (see ‘Commission Staff Working Document COM’ (European Commission 21
October 2008) 656 <http://ec.europa.eu/transparency/regdoc/rep/2/2008/EN/2-2008-2647-EN-F-0.Pdf> accessed 21 November
2017). The second compliance monitoring report was delayed due to reforms in the regulations governing GSP and covered the period
2014-2015. Its findings were communicated to the European Council and the European Parliament in January 2016. It summarised the
Commission’s findings of the first monitoring period under the revised GSP regulations. The Annex of the report contained a detailed
assessment of each of the beneficiaries’ ratification and reporting status under the 27 conventions. The monitoring mechanisms that were
fundamental to the preparation of the report involved two interrelated tools. The first was the ‘scorecard’, an annual exchange of
information about beneficiaries' most salient shortcomings under each of the 27 conventions, as identified in particular by the
international monitoring bodies. Under this scheme, beneficiaries were encouraged to provide information on their progress against the
shortcomings, and details of future plans. The second tool was the ‘GSP+ dialogue’. This was a close engagement between the EU and
the beneficiary countries to support them in tackling their shortcomings, discuss difficulties, and recognise progress made (see Joint Staff
Working Document, ‘The EU Special Incentive Arrangement for Sustainable Development and Good Governance ('GSP+') covering the
period 2014 – 2015’ (European Commission, High Representative of The Union For Foreign Affairs and Security Policy 28 January
2016)
<https://eeas.europa.eu/sites/eeas/files/european_commission._2016._report_on_the_generalised_scheme_of_preferences_during_the
_period_2014-2015.pdf> accessed 21 November 2017). The third compliance monitoring report covered the period from 2016-2017. Its
findings were communicated to the European Council and the European Parliament in January 2018. While the monitoring tools used
by the EU were similar to the previous cycle, the use of monitoring missions to countries, the European Parliaments GSP Expert Group
and the Councils GSP Working Party seems to have made the dialogue process more systematic (see ‘Report from the Commission to the
European Parliament and the Council Report on the Generalized Scheme of Preferences covering the period 2016-2017’ (European
Commission 19 January 2018) <http://trade.ec.europa.eu/doclib/docs/2018/january/tradoc_156536.pdf> accessed 14 March 2018).
Additionally, the European Commission commissioned an organisation known as the Centre for the Analysis of Regional Integration at
Sussex (CARIS) to carry out a mid-term evaluation of the EU’s GSP system in 2010. In the context of this report, CARIS also undertook
to monitor the performance of Georgia, Nicaragua and Peru under the GSP+ scheme. It concluded that for all three countries, effective
de jure implementation – by way of transposition of the conventions into domestic law − was strongest for the conventions covering the
environment and governance, and weakest for the core labour conventions (see ‘Mid-term Evaluation of the EU’s Generalised System of
Preferences’ (CARIS) <http://trade.ec.europa.eu/doclib/docs/2010/may/tradoc_146196.pdf> accessed 28 August 2017).
4
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differs based on the political situation or other ground
realities in each of those countries. The second part of
the chapter will examine some recent developments in
the push to reform the GSP+ compliance monitoring
mechanisms (spearheaded by the European
Parliament) and evaluate whether these developments
have resulted in (or will result in) greater weight being
given to the criterion of criminal accountability for
grave human rights violations in the GSP+ scheme’s
monitoring process. The chapter will end by
summarising the conclusions distilled in Parts 1 and 2.
2.0 AN OVERVIEW OF THE GSP+
COMPLIANCE MONITORING SYSTEMS
The European Union (EU) Generalized System of
Preferences (GSP) is an autonomous non-contractual
and non-reciprocal trade arrangement, which was first
set up in 19717, through which the EU provides
preferential access to the EU market to developing
countries in the form of reduced tariffs. At its

inception, the EU offered tariff preferences to
countries that fulfilled certain economic criteria in
terms of poverty and non-diversification of exports.
However, since 19958 and particularly after 2005, the
EU infused the GSP criterion with non-trade
conditionalities such as human rights, labour rights
and environmental concerns. The main development
in this regard was the introduction of the GSP+ special
incentive arrangement in 2006.9 This is one of the
EU’s flagship instruments promoting human rights
and social values via trade policy.10
To be accepted as a beneficiary of GSP+, countries
must accept the reporting requirements and
monitoring mechanisms imposed by the European
Commission. The European Commission has
privileged a strategy of incentivising gradual progress
with regards to GSP+ through dialogue and
monitoring, rather than withdrawing preferences.11 In
order to be granted the GSP+ status, countries must
ratify 27 international human rights, labour rights,

Samantha Velluti, ‘The Promotion of Social Rights and Labour Standards in the EU External Relations’ in Sara Poli (ed), Protecting
Human Rights in the European Union’s External Relations (Centre for the Law of EU External Relations 2015/6) 96.
8 Ibid. 96: “social considerations, however, were inserted in the scheme only in January 1995, when the new GSP scheme for industrial
products entered into force”; see also ‘Communication from the Commission of the European Communities to the Council and the
European Parliament: Integration of Developing countries in the International Trading System – Role of GSP 1995-2004’
COM/1994/212/FINAL <https://eur-lex.europa.eu/legal-content/EN/HIS/?uri=COM:1994:0212:FIN> accessed 24 October 2017.
The Commission proposed to introduce a social clause, environmental clause and a special incentive to combat drug trade.
9 Id. n. 2 and n. 3.
10 The objectives of GSP+ are twofold: contribute to the growth of developing countries’ economies by helping them reduce poverty; and
improve their political and social situation by promoting good governance and sustainable development. Therefore, where it appears to
the commission that a country fails to respect its binding commitments or has formulated reservations frustrating the object and the
purpose of international conventions, the Commission is empowered to temporarily withdraw GSP+ benefits from the country.
Consequently, following the 2012 ‘reversed burden of proof’, the duty is now on the beneficiary country to demonstrate that they have
maintained a positive record (see ‘Regulation (EU) No 978/2012 of the European Parliament and of the Council of 25 October 2012
applying a scheme of Generalised tariff preferences and repealing Council Regulation (EC) No 732/2008’, article 15 (2)). However,
difficulty pertains when assessing a direct causality between GSP+ and beneficiary countries’ human rights track record. This difficulty
stems from the innate restrictions in the scheme. In 2002, the WTO Appellate body, examining the contours of the GSP+ scheme, ruled
that “a sufficient nexus should exist between, on the one hand, the preferential treatment provided under the respective measure
authorised by paragraph 2, and, on the other hand, the likelihood of alleviating the relevant ‘development, financial [or] trade need.” In
the context of the GSP+ scheme this means that, “the particular need at issue must, by its nature, be such that it can be effectively
addressed through tariff preferences” (see Appellate Body, ‘European Communities – Conditions for the Granting of Tariff Preferences
to Developing Countries’ (2004) WT/DS246/AB/R para 165). Accordingly, the GSP+ scheme is inherently incapable of introducing
conditions which would fundamentally alter its ‘trade-like’ nature. This in turn means that the EU’s carrot-stick approach would only be
effective against those beneficiary countries that consider the EU to be an indispensable trading partner. For example, GSP+ withdrawal
from Myanmar only had a residual impact on changing the countrys political situation. As the EU alienated Myanmar from its trade
policy, China, Thailand and South East Asia were quick to fill the vacuum (see Laura Beke and Nicolas Hachez, ‘The EU GSP: A
Preference for Human Rights and Good Governance? The
Case of Myanmar’ (Leuven Centre for Global Studies March 2015) Working Paper No 155
<https://ghum.kuleuven.be/ggs/publications/working_papers/2015/155bekehachez> accessed 7 October 2017). This indicates that
GSP’s concrete impacts and improvements for social and human rights standards depend highly on the actual case and may not be
uniformly described. One could argue that imposing a heavier economic burden on beneficiary countries could increase the schemes
coercive power. However, this option is not feasible within the GSP+ framework for two reasons: one, the GSP+ framework does not
provide any other penalties other than withdrawal; and two, even if GSP+ provides for grave sanctions, resorting to them would result in
a heavier humanitarian cost. Such a result could backfire both in the intended country and within European public opinion and would
put the GSP+ objective of ‘incentivising’ under tremendous pressure. However, this does not mean that GSP+ is a wolf without teeth.
Even in Myanmar, the withdrawal of benefits did contribute to raising awareness of the precarious human rights situation in the country
within European constituencies. Nevertheless, the EU’s failure to persuade its Asian partners to follow their sanctions regime undermined
their impact. This demonstrates that GSP+ sanctions have a better impact if effected with other diplomatic measures.
11 Ionel Zamfir, ‘Human rights in EU Trade policy’ (European Parliamentary Research Service January 2017) (‘Zamfir Research’) 1
<http://www.europarl.europa.eu/RegData/etudes/BRIE/2017/595878/EPRS_BRI(2017)595878_EN.pdf> accessed 7 October 2017.
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sustainable development and good governance
conventions, and comply with them, including with
their monitoring requirements.
GSP+ monitoring seeks to create a cooperative and
willing environment among beneficiaries in order to
encourage progress on the effective implementation of
the international conventions.12The European
Commission is the primary monitoring body of the
scheme.13The Commission plays a central role in
granting GSP+ preferences and in withdrawing all
GSP scheme preferences, acting through delegated
acts.14 The Commission monitors a broad range of
non-trade conditionalities through various methods of

monitoring. Each beneficiary is issued a scorecard
based on the progress towards implementing and
complying with the 27 international conventions. A
scorecard is a list of issues that the European
Commission prepares for each GSP+ country. It is a
large but clearly structured document that highlights
1) progress and 2) relevant shortcomings that should
be addressed by the country in order to effectively
implement the 27 conventions. It facilitates annual
exchange of information on the GSP+ commitments
between the European Commission and the country.15
Additionally, the Commission employs external
assistance from independent organisations to conduct
separate monitoring of GSP+ beneficiaries.16 Every

‘GSP+ Report on sustainability, human rights and good governance: Questions and Answers’ (European Commission January 2016)
(‘Questions and Answers’) 3 <http://trade.ec.europa.eu/doclib/docs/2016/january/tradoc_154179.pdf> accessed 15 October 2017.
13 ‘Trade Helpdesk’ (European Commission 2017) (‘Trade Helpdesk’) <http://trade.ec.europa.eu/tradehelp/gsp> accessed 19 October
2017.
14 Id. n.11.
15 The European Commission conducts a continuous dialogue on GSP+ compliance with authorities of the beneficiary countries and
presents this information in scorecards: see
Trade Helpdesk, id. n. 13. Upon a country’s entry into GSP+, the European Commission compiles the first scorecard. This initial
scorecard is received by the country when it enters GSP+. It indicates the baseline of the country’s situation and draws its attention to key
issues. The subsequent scorecards build on this qualitative analysis, recognising improvements and further identifying issues that the EU
expects the GSP+ country to address. To start its GSP+ assessment of a country, the EU looks to reports prepared by UN monitoring
bodies and special rapporteurs for the relevant conventions. Recommendations laid out in these reports are the key source for a country’s
initial scorecard. The scorecards are private but feed into the public GSP report, which the commission must present to the EU every two
years. According to the European Union, the scorecards are kept confidential “in order to build trust between the parties that
subsequently discuss it”: see Directorate-General for External Policies: Policy Department, ‘Labour Rights in Exporting Processing Zones
with
a Focus on GSP+ Beneficiary Countries’ (2017) 36
<http://www.europarl.europa.eu/thinktank/en/document.html?reference=EXPO_STU(2017)603839> accessed 7 October 2017.
Several organisations have suggested that this secrecy inhibits key players (for example civil society organisations and labour rights
organisations) from fully participating in the monitoring process: see ‘Contribution to the Mid-Term Evaluation of the EU GSP’
(International Federation for Human Rights May 2017)
<https://www.fidh.org/en/international-advocacy/european-union/contribution-to-the-mid-termevaluation-of-the-eu-gsp> accessed
23 November 2017; and ‘Scrutinising the New GSP+ Mechanism After Two Years: Will It
Deliver on Human and Labour Rights?’ (Justice and Peace 2016) <https://en.justiceandpeace.nl/news/will-the- new-gspmechanismdeliver-on-human-and-labour-rights> accessed 8 November 2017.
16 Although the European Commission is the leading monitoring body of the GSP+ scheme, the International Labor Organisation (ILO)
also conducts research and provides reports to the Commission regarding compliance monitoring of GSP+ beneficiaries. The
Commission has granted two-year pilot projects to ILO in order to facilitate cooperation between the two bodies. The ILO supervises the
implementation of ratified conventions and assists countries to overcome difficulties in reporting and application: see ‘Sustaining GSPPlus Status by Strengthened National Capacities to Improve ILS
Compliance and Reporting – Mongolia (GSP+ Reporting)’ (ILO) <http://www.ilo.org/beijing/what-wedo/projects/WCMS_425374/lang--en/index.htm> accessed 7 October 2017. The ILO also supervises the implementation of
ratified Conventions through the Committee of Experts on the Application of Conventions and Recommendations (CEACR). Once a
country has ratified an ILO Fundamental Convention, it is obliged to submit periodical reports detailing the steps they have taken in law
and practice to apply the Convention. CEACR then provides an impartial and technical analysis of the state of application of ILO, which
is published in the Committee’s annual report: see ‘Report of the Committee of Experts on the Application of Conventions and
Recommendations’ (ILO 2017) <http://www.ilo.org/wcmsp5/groups/public/---ed_norm/--relconf/documents/meetingdocument/wcms_543646.pdf> accessed 17 November 2017. The ILO has produced several publications to
advise the Committee on compliance: see ‘Sustaining GSP-Plus Status by Strengthened National Capacities to Improve ILS
Compliance and Reporting (focus on Pakistan)’ (ILO 2015-2017)
<http://www.ilo.org/islamabad/whatwedo/projects/WCMS_484925/lang--en/index.htm> accessed 14 January 2018. As is
demonstrated in their compliance and reporting cards, the ILO is often partnered with various government agencies such as the
Commission on Human Rights and the Department of Justice: see ‘GSP+ Countries to Effectively Implement
International Labour Standards and comply with Reporting Obligations’ (ILO Country Office for the Philippines, 2016-2018)
<http://www.ilo.org/wcmsp5/groups/public/---asia/---ro-bangkok/-ilomanila/documents/publication/wcms_568974.pdf> accessed
16 August 2018. More recently, in line with the new GSP Regulation, GSP+ monitoring takes into account the views from a wide range
of sources beyond the international conventions' monitoring bodies, including civil society organisations (CSO’s), social partners, the
European Parliament and the Council. A wide range of stakeholders are also involved in the beneficiary countries – not just the central
government, but local or regional authorities, civil society (for example social partners and non-governmental organisations), business
12
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two years the Commission presents a report to the
European Parliament and Council on beneficiaries’
compliance with GSP+ conditions.
The purpose of GSP+ monitoring is to ensure
GSP+ beneficiary countries come out of their trade
vulnerability (i.e. that firstly, it will improve from its
6.5% average import share of GSP-covered imports
and secondly, it will diversify its GSP-covered imports)
and are at least on a path to enacting the relevant
international conventions listed in Annex VIII of the
scheme. The European Commission emphasises that
it is essential that beneficiaries' challenges and
achievements are seen in their own national

contexts.17The Commission also states that monitoring
should facilitate the overarching objectives of GSP+,
which are to contribute to the growth of developing
countries’ economies by helping them reduce poverty
and improve their political and social situation by
promoting good governance and sustainable
development.18
A survey19 of the history of the mechanisms and
processes in place under the current GSP+ system to
monitor a beneficiary’s compliance with the GSP+
conventions reflects the European Union’s seriousness
in ensuring that beneficiary countries effectively
implement (or are on the path to implementing) all of

associations, and local offices of international organisations. As part of its monitoring, the Commission may participate in local
workshops, or field visits to industries. Reaching out to local stakeholders, particularly during GSP+ monitoring visits, is important not
only to gather first-hand information, but also to improve the understanding of how GSP+ works, and the EU's expectations of
beneficiaries. This helps local stakeholders to play a constructive role in assisting local, regional and central authorities to meet their
commitments under the conventions. In particular, as direct beneficiaries of tariff preferences, economic operators are expected to play a
key role in supporting implementation of the conventions: see Joint Staff Working Document,
‘The EU Special Incentive Arrangement for Sustainable Development and Good Governance ('GSP+') covering the
period 2014-2015’ (European Commission, High Representative of The Union For Foreign Affairs and Security Policy 28 January 2016)
(‘2016 Compliance Monitoring Report’)
<https://eeas.europa.eu/sites/eeas/files/european_commission._2016._report_on_the_generalised_scheme_of_preferences_during_the
_period_2014-2015.pdf> accessed 23 November 2017. The 2012 regulations provide for the inclusion of civil society and other actors in
this monitoring; that is, the Commission has to assess the information submitted by third parties, including by civil society, social
partners, the Parliament and the Council, when it evaluates the implementation of the relevant conventions (article16.3). When
considering the possibility of suspending preferences, the Commission has to assess all the evidence available: id. n. 11. However, this
chapter found no evidence of a specific example where a CSO has provided advice to the Committee and the Committee expressly acted
upon that advice.
17 Id. n. 12, 3.
18 ‘The EU’s Generalized Scheme of Preferences (GSP)’ (European Commission August 2015) (‘2005 Regulations’) 7
<http://trade.ec.europa.eu/doclib/docs/2015/august/tradoc_153732.pdf> accessed 1 October 2017.
19 Id. n. 18. The first GSP+ scheme was implemented in 2005. GSP+ claimed to simplify the GSP model by basing it on internationally
agreed conventions, which made the monitoring process easier given that reliable evaluation and assessment mechanisms that monitor
such conventions already existed. Moreover, it claimed that such a monitoring process would be more open as they would be based on
public reports and observations of relevant international organisations. Therefore, the monitoring would ultimately be dependent upon
the availability of such reports. The earlier monitoring system was based on the effective implementation of the conventions listed in
‘Applying a scheme of generalized tariff preferences’ (Council Regulation 27 June 2005) (EC) No 980/2005 (‘GSP Regulation’) Annex
III. To be eligible for GSP+ a country must have ratified and effectively implemented the conventions listed in Part A of Annex III and
at least seven of the 11 conventions in part B, while committing itself to ratifying and implementing those conventions it had yet to give
effect to. GSP+ Regulation article 9 (4) stated that the Commission was to keep under review the status of ratification and effective
implementation of the Annex III conventions. Then a report reflecting the actual status of ratification and implementation of the
conventions of the 15 beneficiary countries was to be presented to the Council in April 2008. This report was to be based on the findings
of relevant international organisations, such as the UN and ILO, between December 2005 and April 2008 to provide for an
unambiguous and impartial review process: id. n. 18. GSP+ Regulation article 18 provides that the Commission may decide to
undertake an investigation into a beneficiary where there are sufficient grounds that may justify temporary withdrawal. During the
investigation the Commission may seek all information it considers necessary including information obtained from relevant supervisory
bodies such as the UN and ILO. The Commission shall then submit an appropriate proposal to the Council who may decide on
temporary withdrawal of a member state. The Commission must publish any notice of investigation in the Official Journal of the
European Union. ‘Revised EU Trade Scheme to help developing countries applies on 1 January 2014’ (European Commission 19
December 2013) (‘2012 Regulations’) <http://trade.ec.europa.eu/doclib/docs/2013/december/tradoc_152017.pdf> accessed 12 November 2017 . The
2012 regulations brought upon a range of changes to the GSP+ monitoring scheme. The regulations were reformed in order to better
focus on countries in need, further promote the core principles of sustainable development and good governance, and enhance stability
and predictability. It was also redesigned to encourage beneficiary countries to show genuine commitment in implementing core human
and labour rights, principles of sustainable development and good governance. To achieve this aim, the Commission implemented a strengthened
monitoring mechanism to ensure that those rights are respected by the GSP+ beneficiary countries. Monitoring became more frequent (every 2 instead of 3 years),
and with scrutiny not only by the Council, but also by the European Parliament. Withdrawal mechanisms became more objective. To complement the reports of
international monitoring bodies, the Commission held it could now use other sources of accurate information. Also, the burden of proof was reversed so that when
evidence pointed to problems with implementation, it would now be up to the country to show a positive record. All countries which wished to enter the new GSP+
(including current GSP+ beneficiaries) needed to make a formal application showing that the requirements of the new regulation were being met. Additionally, there
was an obligation to consider information from civil society and social partners.
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the listed conventions and that they do not “seriously
and systematically violate the principles laid down in
the said conventions”.20 Some of the conventions listed
in Part A of Annex VIII of the 2012 GSP Regulations
include the ICCPR, CAT and the Genocide
Convention which have provisions requiring state
parties to prosecute individuals who perpetrate grave
human rights violations proscribed under those
conventions and customary international law. In light
of this, the first part of this chapter will assess whether,
and if so the extent to which, the European
Commission assesses a beneficiary country’s
commitment to, and action taken towards, establishing
criminal accountability for grave human rights
violations, in the context of the GSP+ compliance
monitoring process.
3.0 PART 1 – THE EUROPEAN
UNION’S GSP+ SCHEME AND ITS
CONTRIBUTION TO THE GLOBAL
FIGHT AGAINST IMPUNITY

3.1 Overview
In terms of the most recent procedures laid down
in EU Parliamentary and Council Regulation No
978/2012,21 the European Commission still plays the
leading role in granting, monitoring compliance with,
and temporarily withdrawing the GSP+ concession
from developing countries. Accordingly, with the
coming into effect of the abovementioned regulations,
the European Commission was given a specific
timeframe (1 January 2016)22 to submit its first
compliance monitoring report under the revised
regulations, detailing, (a) the status of ratification (by
beneficiary countries) of the relevant conventions in
Annex VIII of Regulation No 978/2012, (b) the
compliance of the GSP+ beneficiary countries with
any reporting obligations under those conventions and
(c) the status of the effective implementation [of the
conventions] thereof. The regulations also required
the European Commission to biennially submit a
compliance monitoring report to the European
Parliament and Council thereafter.23

Section 3.1.1 will comparatively analyse the two
compliance monitoring reports24 compiled by the
European Commission after Regulation No 978/2012
came into effect on 1 January 2014. Given the
underlying objective of this chapter, the analysis will
concentrate on the extent to which the European
Commission has monitored:
1. commitments made by GSP+ beneficiary
countries to initiate investigations and
prosecutions into serious human rights
violations under some of the listed human
rights conventions mentioned in the GSP+
regulations; and/or
2. the presence or lack of actual investigations
and prosecutions into serious human rights
violations under some of the listed human
rights conventions mentioned in the GSP+
regulations.
The approach taken by the Commission will also
be contrasted with its approach to GSP+ compliance
monitoring before the 2012 regulations were
promulgated. This is done in order to assess whether
the European Union’s notion of ‘good governance’ −
which at the inception was identified only with
“accountable resource management”25− has gradually
evolved to encompass accountability for grave human
rights violation and whether this development in
thinking is reflected in the more recent compliance
monitoring cycles.
Subsequently, Section 3.1.2 will briefly assess the
extent to which commitments to investigate or
prosecute, or actual investigations or prosecutions into
serious human rights violations or the lack thereof, are
taken into account when the European Commission
deliberates on either granting or temporarily
withdrawing the GSP+ concession. The latter analysis
will be carried out by scrutinising the European
Commission’s investigative procedures and reports
when it decided to temporarily withdraw, and
subsequently restore, the GSP+ concession to Sri
Lanka. Section II will also distill lessons and takeaways
for Sri Lanka based on the analysis carried out under
that section and the country analysis carried out in
Section 3.1.1.

Part 1 of the chapter is subdivided into two sections.
2012 Regulations, id. n. 19, article 19.
2012 Regulations, id. n. 19.
22 Ibid. article 14 (1).
23 Ibid. article 14 (1).
24 ‘Civil Society Dialogue: Meeting on GSP+’ (European Commission 12 July 2017)
<http://trade.ec.europa.eu/doclib/docs/2017/august/tradoc_155993.07.17%20report%20for%20web%20page.pdf> accessed 14
October 2017. The first GSP+ Report, covering the period 2014-2015, was issued in January 2016. The second one, covering the period
2016-2017, was published in January 2018.
25 Id. n. 5.
20
21
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3.1.1

The European Commission’s GSP+
compliance monitoring procedure and the
furtherance of accountability for grave
human rights violations

Commission commends the country for adopting
amendments to its penal code in order to allow for
proprio motu investigations into future incidents of
torture.30

Both of the European Commission’s biennial
GSP+ compliance monitoring reports26under the
revised GSP regulations of 2012 make reference to a
beneficiary’s track record of investigating and
prosecuting grave human rights violations; mainly
when assessing that beneficiary’s performance under
the ICCPR, Convention against Torture (CAT) and
the Genocide Convention. In coming to its conclusions
as to the adequacy of steps taken by a given beneficiary
to investigate and prosecute grave human rights
violations, the Commission generally considers, (a)
conclusions and recommendations of the monitoring
bodies established under the relevant treaty, as well as,
without prejudice to other sources, (b) information
submitted by third parties, including civil society,
social partners, the European Parliament or the
Council.27

Therefore, the tenor of the observations on
Armenia in the first monitoring report indicates that
the strength of torture related investigations, the will to
prosecute incidents of torture by the Armenian
authorities, and the institutional capacity of the
country to continuously do the same have received the
close attention of the European Commission when
assessing Armenia’s suitability to continuously retain
the GSP+ concession. In fact, in identifying the
priority action areas for Armenia going into the future,
the Commission emphasises that the creation of a
strong domestic enforcement framework against the
use of torture and ill-treatment is of essence.31 Since a
strong domestic enforcement framework against the
use of torture or ill treatment necessarily requires
robust investigations and prosecution of torturerelated incidents, the Commission’s observations
indicate that continuous impunity for grave human
rights violations (like torture) within a country is likely
to hamper that country’s ability to continuously enjoy
GSP+.

Accordingly, in the above two monitoring reports,
the European Commission has considered
investigations or prosecutions of grave human rights
violations carried out by GSP+ beneficiaries Armenia,
Bolivia, El Salvador, Georgia, Guatemala,
Kyrgyzstan, Mongolia, Pakistan, Paraguay, Peru, the
Philippines and Sri Lanka.
a)
i)

Country Analysis
Armenia

In examining the human rights record of Armenia
under the Convention against Torture, the
Commission – in the first monitoring report covering
the period 2014-2015 − notes the overall
improvements made by the country in relation to the
“processing of cases on alleged torture and ill
treatment”.28 The Commission nevertheless notes that
there have been incidents of pre-trial torture or
mistreatment that have sometimes remained
improperly investigated by the Armenian authorities.29
In closing its observations on Armenia under CAT, the

However, it is also clear that the Commission is
willing to afford countries a particular ‘grace period’ to
fulfill their commitments relating to accountability for
grave human rights violations where the country has
demonstrated ‘an overall serious effort’ to implement
the GSP+ human rights conventions. Thus in
Armenia’s case, the Commission seems to have given
Armenia a particular period of time to address issues
relating to the use of torture, since the Armenian
government had constructively engaged with the
Commission on other shortcomings identified in the
GSP+ scorecards and adopted an inclusive human
rights action plan for the upcoming few years.32 This
approach is made more evident when one considers
the European Commission’s assessment of Armenia in
its second monitoring cycle covering the period 20162017.33 In this report, the European Commission
highlights the emergence of a new culture of police
brutality in Armenia and asserts that credible, swift

2016 Compliance Monitoring Report, id. n. 16; and ‘Report from the Commission to the European Parliament and the Council
Report on the Generalized Scheme of Preferences covering the period 2016-2017’ (European Commission 19 January 2018).
27 2012 Regulations, id. n. 19, article 14 (3).
28 2016 Compliance Monitoring Report, id. n. 16, 22.
29 Ibid.
30 Ibid.
31 Ibid. 23.
32 Ibid.
33 ‘Joint Staff Working Document: Special Incentive Arrangement for Sustainable Development and Good Governance ('GSP+')
assessment of Armenia covering the period 2016 – 2017’ (European Commission 19 January 2018).
26
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and effective investigation and prosecution are of
essence.34 The Commission nonetheless continues to
afford Armenia further time to address these
shortcomings since the Armenian government had
taken concrete legislative steps to strengthen the
country’s institutional capacity to deal with incidents
of this nature.35
ii)

Bolivia

In examining the human rights record of Bolivia
under the CAT in the 2014-2015 reporting cycle, the
Commission notes the inadequate definition of torture
under Bolivian national law and the country’s deficient
record of prosecuting torture related cases36—a
concern which is reiterated in the 2016-2017 reporting
cycle.37 In both reporting cycles, the Commission
observes that Bolivia had made a commitment to
address these shortcomings by amending its penal laws
in accordance with the country’s constitution and the
international conventions it had ratified.38
Additionally, in the latest monitoring report, the
Commission takes note of Bolivia’s establishment of
law to introduce a ‘truth commission’ vested with the
power investigate incidents of brutality that took place
during the dictatorship,39 and urges Bolivia to initiate
prompt and impartial investigations into incidents of
torture in line with the observations made by the UN
Committee against Torture.
Much like in its treatment of Armenia, the
Commission takes account of the ‘overall substantial
progress’ made by Bolivia in taking legislative and
other measures to promote and protect civil, political,
economic and social rights within the country.40Both
in 201641 and 2018,42 the Commission makes note of
the ‘overall socioeconomic condition’ of Bolivia when
seemingly giving the country further time to better
promote and protect human rights within the country.
This reinforces the notion that the European
Commission gives countries a certain ‘grace period’ to

pursue accountability for grave human rights
violations, where the country has shown a genuine
intention to strengthen its institutional structures to
achieve the same. However, significantly, the
Commission also notes that Bolivia must address the
challenge of ensuring that the legislation is implemented
systematically and effectively going forward.43This implies
that the mere strengthening of institutional structures
seems to be adequate in the long term, and that the
Commission expects tangible results at the ground
level to compliment de jure strengthening of institutions.
iii)

El Salvador

The European Commission only considers El
Salvador under the 2014-2015 reporting cycle. The
Commission addresses the issue of impunity for grave
human rights violations in El Salvador mainly in the
context of its obligations under the ICCPR and CAT.
In relation to the ICCPR, the Commission
observes that the lack of human security in El Salvador
– perpetuated by its culture of gang warfare – has led
to widespread impunity in relation to serious crimes
like homicides and enforced disappearances. The
Commission notes that only 5% of homicide and
enforced disappearances cases had led to formal
judicial proceedings and sentences.44Additionally, the
Commission draws its attention to El Salvador’s record
of tackling impunity for crimes committed during the
country’s internal armed conflict. It notes the
‘determination’ shown by the El Salvadorian
government to tackle emblematic cases of human
rights violations during the armed conflict, such as the
murder of Monsignor Romero, the El Mozote
massacre and cases of disappeared children.45
However the Commission also states that an amnesty
law in force in the country is likely to prevent further
investigations into other human rights violations that
occurred during the country’s civil war.46

Ibid. 2; and 4.
Ibid. 6: in 2016-2017, Armenia continued efforts to address the shortcomings identified in the protection of human rights and some
progress was made. A number of legislative proposals, strategies, action plans and initiatives were prepared and reviewed. If adopted and
effectively implemented, these would address many of the issues at stake.
36 Ibid. 43.
37 ‘The EU Special Incentive Arrangement for Sustainable Development and Good Governance ('GSP+') assessment of Bolivia covering
the period 2016 – 2017’ (European Commission 19 January 2018) (‘Bolivia’) 4
<http://trade.ec.europa.eu/doclib/docs/2018/january/tradoc_156539.pdf> accessed 12 March 2018.
38 Ibid.
39 Ibid.
40 Ibid. 5-6.
41 2016 Compliance Monitoring Report, id. n. 16, 44.
42 Id. n. 37, 5.
43 Ibid.
44 2016 Compliance Monitoring Report, id. n. 16, 110.
45 Ibid. 111.
46 Ibid.
34
35
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Under CAT, the Commission notes that attacks on
human rights defenders who bring up issues like the
investigation of enforced disappearances, human
rights violations during the civil war (1979-1992), and
the repeal of the 1993 Amnesty Law are subject to
‘sluggish and minimal’ investigations and result in
‘very few prosecutions’.47
Thus, what is most noteworthy in the European
Commission’s analysis is its holistic consideration of
the notion of accountability for grave human rights
violations. The Commission categorically states that
although certain emblematic cases of wartime human
rights violations have been addressed, delving deeper
into other violations and pursuing prosecutions is still
fraught with danger for human rights defenders in the
country. This implies that although accountability for
grave human rights violations is a relatively newer
criterion of assessment for GSP+ monitoring, the
Commission expects such accountability measures to
be wide-ranging and structural as opposed to ad hoc
in nature. However due to certain political, economic,
security and other structural challenges within the
country, the European Commission also seems to
endorse a measured approach to accountability within
El Salvador.48 Nevertheless the Commission’s
openness to a measured approach to accountability
within El Salvador does not – as a rule – imply that the
Commission would endorse this approach in every
other context. It is likely that El Salvador’s apparent
genuine intention to pursue accountability for grave
human rights violations – signified by the approval
given by its legislature to accede to the Rome Statute
in 201549 – may have played a role in the
Commission’s relatively softer approach to domestic
accountability for grave human rights violations in El
Salvador for the time being.
iv)

Georgia

In relation to Georgia, the European Commission
has mainly monitored the country’s institutional
capacity to deal with torture related investigations.
The Commission’s observation that a special

mechanism within the country’s prosecutor’s office
remains inadequately empowered to deal with
independent torture related investigations has found
expression in both its 2014-201550 and 2016-2017
reporting cycles.51 In the 2014-2015 reporting cycle,
the Commission also highlighted a commitment made
by the Georgian government to establish a ‘special
preventive mechanism’ that would have the capacity
to independently investigate and document torture
related cases in the future.52 In the 2016-2017
reporting cycle, the Commission commends the full
operationalisation of the ‘National Preventive
Mechanism (NPM)’ but highlights some institutional
weaknesses about the NPM that need to be
remedied.53
The European Commission’s monitoring of
Georgia again shows that a country’s institutional
capacity to effectively and impartially investigate grave
human rights violations is a factor taken into account
by the EU when determining whether a country is
suitable to continuously enjoy privileges under GSP+.
It is worthwhile to observe that Georgia’s institutional
capacity to promptly and impartially investigate and
prosecute allegations of grave human rights violations
was under the European Commission’s scrutiny as far
back as 2008, when the Commission compiled its first
GSP+ monitoring report. In that report too, the
European Commission reaffirmed the Committee
against Torture’s call to Georgia to enhance its
investigative capacity to deal with allegations of
torture, and review certain bilateral agreements that
prohibited it from transferring certain individuals in its
territory to the International Criminal Court.54
Georgia only initiated reforms within its prosecutor’s
office to enhance the country’s capacity to effectively
investigate torture related cases almost six years after
the first monitoring report was published.55
Until 2016, it appeared as though Georgia’s steady
progress under the other GSP+ conventions, the
successful implementation of its domestic human
rights action plan56 and the development of stronger
political/economic linkages with the EU may have led

Ibid. 112-113.
Ibid. 109.
49 Ibid. 114.
50 Ibid. 134.
51 ‘The EU Special Incentive Arrangement for Sustainable Development and Good Governance ('GSP+') assessment of Georgia covering
the period 2016 – 2017’ (European Commission 19 January 2018) (‘Georgia’) 5
<http://trade.ec.europa.eu/doclib/docs/2018/january/tradoc_156541.pdf> accessed 2 March 2018 .
52 2016 Compliance Monitoring Report, id. n. 16, 134.
53 Id. n. 52, 5.
54 ‘Commission Staff Working Document’ (2008) COM 656 (European Commission 21 of October 2008) (‘2008 Commission Staff
Working Document’) 72, 76.
55 2016 Compliance Monitoring Report, id. n. 16, 131.
56 Ibid.
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to periodic monitoring of its progress on accountability
being temporarily overlooked. However, in its latest
report, the Commission, while welcoming the progress
made on this front, also notes that the lack of
accountability for violations by law enforcement
authorities remains a significant problem.57 This
indicates that the Commission continues to attach
weight to enhancing accountability for grave human
rights violations. However, institutional progress on
accountability made by Georgia during the 2016-2017
reporting cycle , namely, the repealing of the statute of
limitations for prosecuting torture related crimes58 and
the establishment of the NPM, seems to have led the
European Commission to give Georgia more time to
address its outstanding concerns.
v)

Guatemala

Guatemala’s track record of investigating and
prosecuting grave human rights violations seems to
have received the greatest amount of scrutiny by the
European Commission in the 2014-2015 reporting
cycle.59 The country’s track record on this front has
been analysed in the context of its obligations under
the Genocide Convention, ICCPR and CAT.
In terms of the Genocide Convention, the
Commission notes with concern, the Guatemalan
Constitutional Court’s annulment of former head of
state Efraín Ríos Montt’sdomestic conviction for
genocide and the continued delays that have beset the
resumption of this criminal trial.60
Despite this judicial setback, the Commission
observes that the country has undertaken important
reforms within the Prosecutor’s Office to address
impunity for both past and present crimes. The
establishment of the Special Unit for Cases Pertaining
to the Internal Armed Conflict, and the performance
of the new criminal investigation unit DIGICRI
(Dirección General de Investigación Criminal) are
highlighted as important steps taken by Guatemala to
fulfill the country’s obligations under the ICCPR.61

The Commission also notes that the fight against
impunity in Guatemala has manifested itself in the
form of expedited progress on files relating to attacks
on human rights defenders.62
Finally, under CAT, the Commission commends
the successful completion of Guatemala’s first armed
conflict related sexual violence trial, where two army
officers were convicted and sentenced to a total of 360
years in prison for the charge of sexual slavery.63
Despite these positive developments, the Commission
observes that many other trials pertaining to human
rights violations during the country’s internal armed
conflict remain unconcluded and subject to severe
delays.64
The European Commission’s consideration of
Guatemala unequivocally suggests that criminal
accountability for grave human rights violations is a
monitoring component for GSP+ retention, especially
when it comes to countries in transition from war to
peace. Even the Commission’s monitoring report of
2008 endorses CATs recommendation to Guatemala,
to exclude amnesty for perpetrators of torture and
promptly investigate and prosecute grave human
rights violations that occurred during the armed
conflict.65 The Commission therefore seems to have
followed up on its observations in the previous
monitoring cycle and carefully assessed the extent to
which Guatemala has guaranteed accountability for
grave human rights violations. Although the
Commission notes that there have been significant and
unjustified delays in many prosecutions, it shows a
willingness to give the new government of Jimmy
Morales a period of time to take concrete action on
these issues.
vi)

Kyrgyzstan

The Kyrgyz Republic joined the GSP+ scheme in
January 2016 and underwent its first compliance
monitoring process in the 2016-2017 reporting cycle.
Much like in the case of Georgia, the European

Id. n. 52, 6.
Ibid. 5.
59 The 2016-2017 reporting cycle does not deal with Guatemala since the country became ineligible for GSP+ by virtue of having
concluded trade agreements with the EU during the 2016-2017 reporting cycle. See in this regard ‘Second report on the effects of GSP
and the special incentive arrangement for sustainable development and good governance (GSP+) covering 2016-2017: Questions and
Answers’ (European Commission 19 January 2018) <http://trade.ec.europa.eu/doclib/press/index.cfm?id=1783> accessed 15 March
2018.
60 2016 Compliance Monitoring Report, id. n. 16, 153.
61 Ibid. 154.
62 Ibid.
63 Ibid. 156.
64 Ibid.
65 Id. n. 55, 89.
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Commission mainly assesses Kyrgyzstan’s institutional
capacity to deal with torture related investigations and
prosecutions. The report notes that the country has a
‘solid legal framework to prevent torture’66 but
nevertheless observes that it faces some challenges in
implementing this legal framework to effectively
combat torture.67 Given the substantial steps taken by
Kyrgyzstan to establish a national preventive
mechanism to monitor places of detention and an early
response system to deal with torture complaints, the
Commission deems Kyrgyzstan to be another country
that has made an overall substantial effort to
investigate and prosecute grave human rights
violations. It nevertheless flags the fact that (a) only a
“small amount of torture cases are sent to court”
(based on data from the prosecutor’s office) and (b) that
police torture related investigations are carried out by
an investigative arm that is itself implicated in carrying
out torture.
The European Commission’s approach in relation
to Kyrgyzstan signifies that the Commission not only
considers the institutional capacity of a country to
investigate and prosecute torture but also the political
will to deal with the same.
vii)

Mongolia

Both in 201668 and in 2018,69 the Commission
notes with concern Mongolia’s lack of an independent
mechanism to investigate allegations of torture and
mistreatment of suspects in police custody/detention
centers. However, the Commission also noted with
positivity the amendments introduced to the country’s
criminal procedure code providing a definition of
torture, criminalising domestic violence, and
outlawing hate crimes and hate speech. Similar to
201670, the Commission re-emphasises that all
reported allegations and complaints about acts of
torture and ill-treatment must be promptly and
thoroughly investigated and followed by prosecution.71

The European Commission’s assessment of
Mongolia is yet another example of the Commission
monitoring a beneficiary country’s institutional
capacity to further accountability for grave human
rights violations. The Commission’s specific references
to inadequate resourcing of institutions and lack of
awareness among stakeholders72 fortifies this
conclusion. However, the Commission does not look
at Mongolia’s progress on strengthening institutions to
establish accountability for human rights violations in
isolation. It considers the overall progress made by
Mongolia in terms of a wider gamut of institutional
reform when making its conclusions on the country.
Thus, the overall positive reform initiatives undertaken
by Mongolia, its active engagement with the UN and
its close engagement with the EU on common
positions at the UN have led to Mongolia being given
further time to improve its institutional capacity to
pursue accountability for grave human rights
violations.
viii)

Pakistan

The European Commission in its consideration of
Pakistan under CAT − in the 2014-2015 monitoring
cycle − notes that the country has fallen afoul of Article
14 of that convention, due to its inability to provide
victims of torture with any means of redress. The
Commission notes that the lack of public information on
any torture related prosecutions carried out within Pakistan
further buttresses its claim of impunity reigning within
the country.73 In addition to these, the 2018
monitoring report expresses serious concerns about
the escalation of extra-judicial killings, enforced
disappearances,74 and the widespread practice of
torture in the country.75 The Commission echoes the
recommendations made by the UN Committee
against torture and the UN Human Rights Committee
and urges Pakistan to strictly comply with its
international obligations,76 presumably if it wishes to
continue to retain GSP+.

Ibid.
n. 52, 5 – 6.
67 Ibid. 8.
68 It notes that the existing system, under which alleged perpetrators from law enforcement are investigated by their own peers, creates a
clear conflict of interest in investigating grave human rights violations.
69 ‘The EU Special Incentive Arrangement for Sustainable Development and Good Governance ('GSP+') assessment of Mongolia
covering the period 2016 – 2017’ (European Commission 19 January 2018) (‘Mongolia’) 5
<http://trade.ec.europa.eu/doclib/docs/2018/january/tradoc_156543.pdf> accessed 27 March 2018 .
70 2016 Compliance Monitoring Report, id. n. 16, 176.
71 Id. n. 70, 5.
72 Ibid. 7.
73 2016 Compliance Monitoring Report, id. n. 16, 196.
74 ‘The EU Special Incentive Arrangement for Sustainable Development and Good Governance ('GSP+') assessment of Pakistan
covering the period 2016 – 2017’ (European Commission 19 January 2018) (‘Pakistan’) 4; and 6
<http://trade.ec.europa.eu/doclib/docs/2018/january/tradoc_156544.pdf> accessed 2 March 2018.
75 Ibid. 9.
76 2016 Compliance Monitoring Report, id. n. 16, 199; and id. n. 75, 4-12.
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The relatively harsher tone adopted by the
Commission in relation to Pakistan in the 2014-2015
reporting cycle seems to indicate that widespread and
absolute impunity within a country in relation to grave
human rights violations like torture, is likely to be
interpreted by the European Commission as a ‘serious
failure’ by that country to effectively implement the
relevant GSP+ convention. Although the Commission
recognises that Pakistan labours under severe capacity
issues due to its fight against terrorism and weak
institutions, it does not treat Pakistan in the same
conciliatory tone as Bolivia, which had similar
challenges. This is likely to be due to the Commission’s
assessment that Pakistan has failed to demonstrate a
genuine intention to rectify its shortcomings, unlike
Bolivia which had demonstrated ‘substantial overall
progress’ in its reform initiatives. However, a
comparison of the Commission’s 2014-2015 reporting
cycle and the 2016-2017 reporting cycle also shows
that the GSP+ mechanism affords the benefit of the
doubt to GSP+ beneficiaries that undertake
institutional reforms77even when the “ground situation
remains unchanged” and “where there are worrying
developments” in relation to grave human rights
violations in a country.78In the 2016-2017 reporting
cycle, the Commission states that there has been a
“greater focus on human rights issues during the
reporting period”.79 This is despite the ground
situation in relation to grave human rights violations
having worsened in the country.80This begs the
question whether the Commission’s threshold of
‘serious failure’ is set too high to actually incentivise a
continuous offender to ‘step up its efforts’81 to comply
with its obligation to further accountability for grave
human rights violations.

ix)

Paraguay

In assessing Paraguay’s performance under the
ICCPR in terms of the 2014-2015 reporting cycle, the
European Commission takes note of the Human
Rights Committee’s concluding observations on
Paraguay, where it is stated that Paraguay had taken
insufficient steps to investigate and prosecute assaults
and killings of human rights defenders and incidents of
trafficking women and children.82 The Commission
continues to emphasize the need for progress on this
front even in its most recent compliance report.83
Similarly, the Commission, in both the most recent
reporting cycles, takes note of Paraguay’s failure to
investigate and the limited prosecution of police
officers accused of perpetrating torture on detainees in
their custody.84
Accordingly, despite acknowledging progress made
by Paraguay in relation to other human rights treaties,
the Commission requires Paraguay to take sustained
action for effective and systematic implementation of
human rights commitments going into the future.85
However, the Commission’s consideration of
Paraguay is markedly different to its consideration of
Pakistan despite both countries suffering from capacity
deficits. The Commission notes that Paraguay had
taken sufficient measures, “in light of its socioeconomic
situation and institutional resources”, to make overall
progress on implementing the human rights
conventions.86 Due to this, Paraguay’s failure to
investigate and prosecute grave human rights
violations is noted as a matter that requires “continued
further attention”, but is not chastised harshly by the
Commission.

Id. n. 75, 11: A greater focus on human rights issues during the reporting period has been noted. The framework for human rights is
being strengthened with a proactive Ministry for Human Rights and engagement by Parliament, provinces, different coordination
mechanisms (for example the Treaty Implementation Cells) and oversight bodies. A National Human Rights Institute is being established
to focus on human rights research and training. The Law Reforms Committee continues to work on overhauling legislation (the anti-rape
and anti-honour killing laws came as a result of its work) and according to the Government an overall framework for human rights is
being developed as part of its participation in the Open Government Partnership. Important legislation pertaining to protecting and
promoting human rights is in the legislative process such as the Bill Against Torture, Custodial Death and Custodial Rape; the Juvenile
Justice System Bill; the Child Marriage Restraint Act; the Christian Marriage and Divorce Act; the Transgender Persons Act and the
Reproductive Healthcare Rights Bill. National policies on empowerment of women, on violence against women and on domestic workers
are being established.
78 Ibid. 12.
79 Ibid. 11.
80 Ibid. 12.
81 Ibid. 12.
82 2016 Compliance Monitoring Report, id. n. 16, 236.
83 ‘The EU Special Incentive Arrangement for Sustainable Development and Good Governance ('GSP+') assessment of Paraguay
covering the period 2016 – 2017’ (European Commission) (‘Paraguay’) 3.
84 2016 Compliance Monitoring Report, id. n. 16, 237; and id. n. 84, 5.
85 Id. n. 84, 6.
86 2016 Compliance Monitoring Report, id. n. 16, 238; and id. n. 84, 6.
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This once again reinforces the notion that the
European Commission assesses a country’s overall
approach to human rights protection under all the
GSP+ human rights conventions and thereafter
colours its assessment of the country’s approach to
accountability for grave human rights violations.
x)

Peru

The European Commission’s assessment of Peru
shows that progress on post conflict criminal justice is
an important factor considered by the Commission in
its GSP+ compliance monitoring process.
Accordingly, the Commission − citing the 2013
Human Rights Committee Report on Peru − observes
that ‘little progress’ had been made in establishing
accountability for the approximately 70,000 deaths
and enforced disappearances that had taken place in
the 1990s.87 Monitoring Peru’s progress on post
conflict criminal justice was also done in the European
Commission’s monitoring report of 2008. There, the
European Commission endorsed the Committee
against Torture’s commendation of Peru’s newly
established system to deal with torture related cases.88
The European Commission’s observations on Peru
are of special relevance to Sri Lanka, since it shows
that accountability for grave human rights violations
that had taken place almost two decades earlier were
still of relevance to the Commission when monitoring
Peru’s compliance with its GSP+ obligations. In the
2016 report, the Commission identifies monitoring
Peru’s post-conflict agenda as a future priority.89
xi)

Philippines

In considering the performance of the Philippines
under the ICCPR, the Commission in its 2014-2015
reporting cycle notes that despite numerous reported
incidents of extra-judicial killings within the
Philippines (263 incidents from June 2010 to July
2015), only one successful conviction had been

imposed by the Filipino courts.90 The Commission also
makes reference to the trial of the emblematic
Ampatuan Massacre, which has been ongoing for
almost five years with no justice in sight for its victims
and their relatives.91In a similar vein, the Commission
observes that extra-judicial killings of criminals carried
out by death squads in Davao City, Tagum City and
Mindanao – where even children accused of being
against the law were summarily executed – has led to
zero convictions as at the date of the monitoring
report.92 In its most recent monitoring report, the
Commission discusses in detail the continued
perpetration and larger scale of extra judicial killings
(in the context of Philippines’ ‘war on drugs’93 and
suppression of human rights defenders94) and iterates
that the lack of impartial and effective investigations
and prosecution into these killings compound the
problem.95 The most recent report also flags the
widespread impunity in the Philippines in relation to
incidents of police torture, and notes the lack of a
national prevention mechanism within the country to
deal with the same.96
Accordingly, one of the European Commission’s
main conclusions regarding the Philippines in both
reporting cycles was as follows: “[the] systematic
problem of the Philippines concerns the culture of
impunity as cases of grave human rights abuses,
including extra-judicial killings and torture, remain
largely unresolved”.97 In the 2014-2015 reporting
cycle the Commission required the Filipino
government to swiftly reform its administrative
processes in order to ensure that the will to deal with
grave human rights abuses is actually implemented on
the ground.98 In the most recent monitoring report, it
is actually questioned whether the country has the
necessary will to combat impunity, especially in
relation to the large spate of extra-judicial killings.99
The assessment of the Philippines’ human rights
record by the European Commission further
buttresses the notion that combating impunity and

2016 Compliance Monitoring Report, id. n. 16, 253.
Id. n. 55, 162.
89 2016 Compliance Monitoring Report, id. n. 16, 256.
90 Ibid. 272.
91 Ibid.
92 Ibid. 276.
93 ‘The EU Special Incentive Arrangement for Sustainable Development and Good Governance ('GSP+') assessment of Philippines
covering the period 2016 – 2017’ (European Commission 19 January 2018) (‘Philippines’) 3-5
<http://trade.ec.europa.eu/doclib/docs/2018/january/tradoc_156546.pdf> accessed 15 February 2018.
94 Ibid. 5.
95 2016 Compliance Monitoring Report, id. n. 16, 253.
96 Id. n. 94, 9.
97 2016 Compliance Monitoring Report, id. n. 16, 253.
98 2016 Compliance Monitoring Report, id. n. 16, 278.
99 2016 Compliance Monitoring Report, id. n. 16, 253.
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furthering accountability for grave human rights
violations is an important criterion in the GSP+
compliance monitoring process. Much like in the
Commission’s assessment of Pakistan, it is very
noticeable that the criterion of accountability for grave
human rights violations receives greater weight in the
monitoring process when a general climate of
impunity and a lack of commitment to pursuing
accountability prevail within a GSP+ beneficiary
country. However, it should also be mentioned that
the European Commission fails to lay down strict,
public and transparent benchmarks for the Philippines
going forward, despite highlighting extrajudicial
killings and torture in the country as being “matters of
grave concern” in two consecutive reporting cycles.
This reflects a major weakness of the monitoring
process, despite the Commission’s willingness to
highlight grave human rights violations as part of its
compliance monitoring.
xii)

Sri Lanka

Although Sri Lanka was readmitted to the GSP+
scheme in May 2017, the European Commission
embarked on a comprehensive survey of developments
from 2016-2017 for the purposes of monitoring Sri
Lanka for the most recent reporting cycle.100
Observing Sri Lanka’s performance under the
International Convention on the Elimination of All Forms of
Racial Discrimination (CERD) the Commission highlights
the prevalence of a lack of accountability in relation to
hate speech, incitement to violence and violence
against religious/ethnic minorities in the country.101
Under CAT, the European Commission draws
heavily on the Committee against Torture’s
Concluding Observations on Sri Lanka (2016) and
highlights the lack of investigation and prosecution of
past cases of torture and death in police custody.102
The European Commission also notes – with serious
concern – the failure to implement comprehensive
institutional reforms recommended by CAT to
combat cases of torture. These included reforms to the

security sector and ensuring that a body independent
of the police hierarchy investigates allegations of
torture against law enforcement.103 Despite these
failures on the part of the government, the European
Commission also notes certain positive trends in terms
of accountability for torture. These include the
initiation of criminal proceedings against certain police
officers for torture (subsequent to CATs Concluding
Observations) and the issuance of guidelines for the
investigation of torture complaints subsequent to a
court directive.104
The European Commission’s consideration of Sri
Lanka indicates that accountability for grave human
rights violations forms a central component of GSP+
compliance monitoring of countries going through a
post conflict transition. This is made more evident
when one considers the European Commission’s
conclusions on Sri Lanka where they mention that
“measures taken so far to fulfill Sri Lanka's transitional
justice commitments have brought insufficient
progress, including bringing perpetrators of war
crimes to justice and resolving longstanding
‘emblematic’ cases”.105
b)

Takeaways

The European Commission’s findings, and the
conclusions that they draw about each individual
country based on these findings, seems to indicate that
the notion of criminal accountability for grave human
rights violations is becoming an increasingly significant
barometer for the EU to assess whether it is promoting
good governance through its international trade
policy.106
However, it also needs to be remembered that the
GSP+ compliance monitoring process is one in which
the European Commission, among other things,
monitors whether a beneficiary has “seriously failed to
effectively implement any of the listed conventions”.
This assessment is by its nature subjective107 and will
depend on the facts, circumstances and ground
realities within each beneficiary country. Indeed, in

‘Joint Staff Working Document: The EU Special Incentive Arrangement for Sustainable Development and Good Governance
('GSP+') assessment of Sri Lanka covering the period 2016 – 2017’ (European Commission 19 January 2018) 1.
101 Ibid. 3.
102 Ibid. 7.
103 Ibid.
104 Ibid.
105 Ibid. 9.
106 See above Part I Country Analysis of this chapter.
107 See ‘Implementation of the 2010 recommendations of Parliament on social and environmental standards, human rights and corporate
responsibility’ (European Parliament 5 July 2016) 2015/2038(INI) (‘2016 EP Resolution’), where the European Parliament calls upon the
European Commission to clarify, either through a delegated act or through the forthcoming revision of EU Regulation No 978/2012, the
definitions of a “serious failure to effectively implement” an international convention and “serious and systematic violation of principles”
contained in an international convention.
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answering questions posed about the 2014-2015
GSP+ compliance monitoring report, the Commission
has stated that “each beneficiary seeks to meet its
GSP+ commitments in its individual context – facing
different issues, challenges, and constraints”.108
Therefore, the Commission very often seems to assess
a country’s human rights track record as a composite,
having regard to that country’s ground situation, with
criminal accountability for grave human rights
violations only constituting one of the many factors
taken into consideration. Nevertheless, as the country
analysis above indicates, the relative importance given
to the criterion of criminal accountability for grave
human rights violations increases where the European
Commission feels that impunity for grave human
rights violations runs completely unchecked within a
beneficiary country, and that the government in power
has no genuine will to take steps to prosecute
perpetrators responsible for such violations. This
attitude is reflected in the European Commission’s
relatively harsher evaluation of Pakistan and the
Philippines.
Another notable feature of the compliance
monitoring process is that the criterion of criminal
accountability for grave human rights violations is
given greater importance when the Commission is
evaluating a country transitioning or one that has
transitioned from a period of conflict to peace. For
example, adequacy of steps taken by Peru to ensure
justice to victims of extrajudicial killings and enforced
disappearances under the Fujimori regime of the
1990s was a relevant factor in the Commission’s
evaluation, although such violations had taken place
almost two decades ago. Additionally, the
Commission’s notion of accountability seems to be
holistic and requires a country transitioning or one
that has transitioned from a period of conflict to peace
to not just address emblematic cases of human rights
violations, but to carry out a wide ranging and systemic
program to address such violations. This is reflected in
the Commission’s evaluation of El Salvador.
Finally, one must not forget that the European
Commission is ultimately an organ of a large union of
states that have their own geopolitical and strategic
interests. Accordingly, there can be a tendency for the

European Commission’s monitoring process to be
colored by these larger geopolitical interests. For
example, critics may argue that the Commission’s
conciliatory attitude towards Mongolia is likely to be
because the country had taken common positions with
the EU at the United Nations. Thus, the European
Commission’s monitoring and evaluation must be
considered having regard to these externalities.
3.1.2

The GSP+ compliance monitoring process:
Lessons for Sri Lanka and civil society

Sri Lanka applied for and obtained GSP+ benefits
for the first time on 27t June 2005. On 9 October 2008
Sri Lanka made an application for the renewal of the
GSP+ benefit.109 The European Commission
thereafter initiated an investigation on 14 October
2008 in order to assess whether Sri Lanka was
effectively implementing the ICCPR, CAT and
CRC.110An investigative report of the European
Commission dated 19 October 2009 concluded that
Sri Lanka had failed to effectively implement the
ICCPR, CAT and CRC.111 Subsequently, on 15
August 2010 the EU decided to temporarily withdraw
the GSP+ benefit from Sri Lanka.
With the change of government in August 2015,
Sri Lanka made fresh efforts to regain the GSP+
benefits. Accordingly, the European Commission
evaluated Sri Lanka’s application to regain GSP+ in
January 2017 and recommended its restoration to Sri
Lanka. On 19 May 2017 the EU formally restored
GSP+ benefits to Sri Lanka.112
This section is divided into three subsections.
Sections 3.1.2: a and 3.1.2: b will respectively assess the
extent to which commitments to investigate or
prosecute, or actual investigations or prosecutions, into
serious human rights violations or the lack thereof
were taken into account by the European Commission
when it temporarily withdrew, and subsequently
restored, GSP+ benefits to Sri Lanka. Section 3.1.2: c
will draw on the country analysis carried out in Section
I, Section 3.1.2: a and Section 3.1.2: b and briefly
distill some lessons for Sri Lanka vis-a-vis the GSP+
scheme.

Id. n. 12, 2.
Note Verbale Ref B/EC/8(20) (submitted to the European Commission 9 October 2008).
110 ‘Commission Decision of 14 October 2008 providing for the initiation of an investigation pursuant to Article 18 (2) of Council
Regulation (EC) No 980/2005 with respect to the effective implementation of certain human rights conventions in Sri Lanka
(2008/803/EC)’ (18 October 2008) OJ L 277/34.
111 ‘Report on the findings of the investigation with respect to the effective implementation of certain human rights conventions in Sri
Lanka’ (European Commission 19 October 2009) C(2009)7999
112 Oxford Business Group, ‘Sri Lanka’s exports to rise after regaining GSP+ status’ Daily Mirror (Colombo 12 July 2017)
<http://www.dailymirror.lk/article/Sri-Lanka-exports-to-rise-after-regaining-GSP-Plus-status-132650.html> accessed 6 November
2017.
108
109

75

The GSP+ Monitoring Process and Criminal Accountability for Grave Human Rights Violations

a)

Withdrawing the GSP+ concession and its link
to accountability for grave human rights
violations

The procedures surrounding the temporary
withdrawal of GSP+ from a beneficiary country were
amended by EU Parliamentary Regulation No
978/2012, which replaced European Council
Regulation (EC) No 732/2008.113 Accordingly, while
withdrawal of GSP+ was carried out pursuant to a
formal investigation initiated by the European
Commission under the old regulations,114 the current
regulations have provided for a more informal and
expedited investigative process prior to any temporary
withdrawal of the GSP+ concession.115 Nevertheless,
both the old116 and new117 procedures enable the
European Commission to “seek all information it
considers necessary” through sources including the
conclusions and recommendations of the relevant
treaty monitoring bodies. Therefore, the European
Commission has the ability to assess the extent to
which a country has committed to or actually
investigated or prosecuted serious human rights
violations when deciding whether or not to withdraw
the GSP+ concession. The initiation of the process to
temporarily withdraw GSP+ from Sri Lanka took
place under the old regulations, which provided for a
formal investigation by the European Commission.
Accordingly, the European Commission published a
report on Sri Lanka titled ‘Report on the findings of
the investigation with respect to the effective
implementation of certain human rights conventions
in Sri Lanka’.118 This report came to the general
conclusion that both Sri Lankan institutions and the
individuals in charge of them were acting in a manner
that perpetuated a culture of impunity for grave
human rights violations in the country.
Accordingly, when analysing Sri Lankas system of
emergency regulations in the report, the European

Commission observed that certain immunity clauses in
those regulations “severely limit[ed] the accountability
of civilian and military authorities for their actions in
the performance of their duties”.119 According to the
Commission, some of these immunity clauses − which
barred legal proceedings being initiated against any
officer for acts done in good faith − had prevented
many detainees from obtaining redress for unlawful
arrests and detention in the form of criminal
convictions or compensation through fundamental
rights actions.120 The Commission noted that there
had been fewer than thirty convictions for unlawful
imprisonment since 1994 and just one case where a
member of the security forces had been convicted for
murder.121 In sum, Sri Lanka’s system of emergency
rule was said to have fostered a culture of impunity for
perpetrators of human rights violations within the
country.
At another point in the report, the European
Commission notes that the institutional position of the
Attorney-General (as the chief legal advisor to all
government bodies, including law enforcement and
armed forces), and his politicised appointment process
in contravention of constitutional safeguards,
prevented the ‘chief prosecutor’ of the country from
“vigorously prosecuting cases involving serious human
rights violations”.122 Buttressing this point, the report
cites how extra-judicial killings of individuals in police
custody and assassinations of journalists critical of the
then government had remained unaddressed with no
one being charged for the crimes.123Similarly, the
report notes that many of the prosecutions initiated
against police officers and officers of the armed forces
for torture, abductions and unlawful confinement had
fallen by the wayside due to the inadequacy of
available evidence and witnesses.124 This had led to
only a handful number of individuals being convicted
and sentenced under the CAT Act.125 Finally, the
Commission highlighted the absolute impunity

‘Council Regulation (EC) No 732/2008 of 22 July 2008 applying a scheme of generalised tariff preferences for the period from 1
January 2009 to 31 December 2011 and amending Regulations (EC) No 552/97, (EC) No 1933/2006 and Commission Regulations (EC)
No 1100/2006 and (EC) No 964/2007’ (6 August 2008) OJ L 211/1 (‘2008 Regulations’) <http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:211:0001:0039:EN:PDF> accessed 4 November 2017.
114 Ibid. article 17 (2).
115 2012 Regulations, id. n. 19, article 15 (4)-(7).
116 Id. n. 113, article 18 (3).
117 2012 Regulations, id. n. 19, article 15 (6).
118 ‘Report on the findings of the investigation with respect to the effective implementation of certain human rights conventions in Sri
Lanka’ (European Commission 19 October 2009) C(2009)7999.
119 Ibid. para 25.
120 Ibid. para 60.
121 Ibid. para 78.
122 Ibid. para 30.
123 Ibid. para 41.
124 Ibid. para 47.
125 Ibid. para 47.
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enjoyed by members of the security forces and
paramilitary groups who have been credibly
implicated in enforced disappearances due to
governmental acquiescence.126
Thus, the European Commission’s investigative
report on Sri Lanka is ample evidence of the fact that
the Commission, among other things, assesses the
extent to which a country has committed to or actually
investigated or prosecuted serious human rights
violations when considering whether or not to
withdraw GSP+ benefits or allow the country to
continue to enjoy GSP+ benefits. In the context of Sri
Lanka, the failure of the country’s institutions to
effectively investigate and prosecute serious human
rights violations for a significant span of time seems to
have been one of the main reasons for Sri Lanka’s
temporary suspension from the GSP+ scheme in
2010.127
In sum, the withdrawal of GSP+ benefits from Sri
Lanka subsequent to this report indicates that a
country in which there is:
(i)
widespread and systemic impunity for
grave human rights violations; and
(ii)
a lack of genuine political will to
investigate and prosecute such matters
is likely to be regarded as having ‘seriously failed’ to
implement some of the GSP+ human rights
conventions, leading to the ultimate withdrawal of the
tariff concession.
b)

Granting GSP+ and its link to accountability for
grave human rights violations

The granting of GSP+ to an ordinary GSP eligible
country is governed by both EU Parliamentary
Regulation No 978/2012 and Commission Delegated
Regulation (EU) No 155/2013.128 Accordingly, a GSP
eligible country is required to submit a written
application129 to the European Commission requesting

that it be granted GSP+. Subsequently, the
Commission may examine the application and adopt
a delegated act to grant a GSP eligible country
GSP+,130 subject to there being no objections from
either
the
European
Parliament
or
Council.131Commission Delegated Regulation (EU)
No 155/2013 states that the European Commission
may assess the most recently available conclusions of
treaty monitoring bodies of the relevant GSP+
conventions when deciding on a country’s application
for GSP+ eligibility.132 This indicates that the
European Commission is legally empowered to assess
the extent to which a country has committed to or
actually investigated or prosecuted serious human
rights violations when considering that country’s
application to receive or regain GSP+.
This is also manifested in the practice of the
European Commission. For example, when the
European Commission examined Sri Lanka’s
application to regain GSP+ in 2016, it specifically
considered CATs most recent concluding observations
on the country. The European Commission
specifically referred to the Committee’s finding that
there was “prevailing impunity in most cases of torture
and a need to ensure independent investigations of
allegations of violations of the Convention, including
torture,
rape,
sexual
violence,
enforced
disappearances, with a view to holding perpetrators
accountable and providing redress to victims”.133 This
finding by CAT, which clearly showed the existence of
impunity in Sri Lanka was, in the Commission’s
opinion, counterbalanced by the significant
institutional or legislative reforms promised and
undertaken by the country since the CAT report. The
Commission noted that many of these reforms were in
fact recommended in the CAT report itself.
Accordingly, Sri Lanka was able to regain GSP+
primarily because there were positive signs that the
political will to address such impunity was slowly
reemerging. Within this backdrop, the European

Ibid. para 63.
See Conclusions of this chapter, para 84.The police are unwilling or unable to investigate human rights violations. The criminal
investigation system and the court system have proven inadequate at investigating human rights abuses. The National Human Rights
Commission (NHRC) is weakened, incapable of performing its role and has lost international recognition. The emergency legislation
shields officials against prosecution.
128 ‘Commission Delegated Regulation (EU) No 155/2013 of 18 December 2012 establishing rules related to the procedure for granting
the special incentive arrangement for sustainable development and good governance under Regulation (EU) No 978/2012 of the
European Parliament and of the Council applying a scheme of generalised tariff preferences’ (21 February 2013) OJ L 48/5 (‘GSP
Procedural Regulations’) <http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32013R0155&from=EN> accessed 5
November 2017.
129 Ibid. article 1 (1).
130 2012 Regulations, id. n. 19, article 10 (4).
131 Ibid. article 36 (5).
132 Id. n. 128, article 2 (1).
133 ‘Commission Staff Working Document: Report on assessment of the application for GSP+ by Sri Lanka’ (European Commission 11
January 2017) SWD (2016) 474 final (‘GSP+ Reentry Report’) para 14.
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Commission was unable to conclude that there was
“serious failure by Sri Lanka to effectively implement
a convention”. In sum, the European Commission’s
report shows that the political will to initiate
investigations or prosecutions of grave human rights
violations (or the absence thereof) is a key
consideration when the Commission decides on
whether to grant GSP+ to a GSP eligible country.
c)

Lessons for Sri Lanka

Sri Lanka’s suspension from GSP+, its subsequent
restoration and the aforementioned country analysis134
seems to indicate that the current threshold for the
European Commission to conclude that a country has
“seriously failed to effectively implement a listed
convention” is where the Commission feels that
impunity for grave human rights violations runs
completely unchecked within a beneficiary country,
and that the government in power has no genuine will
to take steps to prosecute perpetrators responsible for
such violations.
Accordingly, the GSP+ benefit is likely to have
been restored to Sri Lanka in May 2017 primarily
because the new government was able to demonstrate
some level of political will to investigate and prosecute
certain emblematic cases of human rights violations
that had taken place in Sri Lanka during the past
decade. These included the initiation of investigations
into high profile cases like the abduction of 11 youths
by individuals linked to the Sri Lanka navy; the
assassination of journalist Lasantha Wickremathunga;
the assassination of rugby player Wasim Thajudeen;
the abduction of journalists Keith Noyahr, Prageeth
Eknaligoda; and the summary killing of prisoners at Sri
Lanka’s Welikada prison complex.
Nevertheless, there are a number of reasons why Sri
Lanka should not become complacent about the EUs
positive outlook on progress in this regard. As the
country analysis above shows, the European
Commission tends to give the criterion of criminal
accountability for grave human rights violations
greater weight when they consider countries
transitioning from a period of conflict to peace. In such
cases, the European Commission expects the country

– moving forward – to not just address emblematic
cases of human rights violations in an ad hoc manner
but carry out a wide-ranging and systemic program to
address institutional human rights violations in a
country. In the case of Sri Lanka, a substantial number
of government leaders have – in the very recent past–
criticised efforts carried out by law enforcement to
investigate human rights violations linked to the state
security apparatus. There are signs of Sri Lanka
regressing into its erstwhile state, where there was
widespread impunity and a lack of political will to
investigate and prosecute grave human rights
violations. Onward movement along this trajectory
will undoubtedly result in Sri Lanka being temporarily
suspended from the GSP+ facility for a second time.
4.0 PART 11 – THE FUTURE OF GSP+ AND
THE ROLE OF THE EUROPEAN
PARLIAMENT
Today it is well accepted that the European Union
systematically mainstreams human rights protection
into almost all of its external action, including its trade
and development policy.135 This convergence has been
facilitated by provisions in some of the EU’s most
fundamental treaties like the Treaty on European
Union136 and the Treaty on the Functioning of the
European Union.137 Nevertheless, the extent to which
the EU specifically promotes accountability for grave
human rights violations when implementing its trade
policy is less clear. In the past, the European Union
has avoided making explicit references to the fight
against impunity for grave human rights violations
when implementing its trade policy. However,
references to the fight against impunity in the context
of the EU’s development cooperation policy are more
explicit. Thus, EU funding for human rights,
democracy and good governance projects or programs
in the past two decades has steadily increased.138 Most
interestingly, the priority area which has received most
development assistance for the larger thematic area of
‘human rights, democracy and good governance’ is
termed “Rule of Law & Justice – International
Criminal Law and Peaceful Reconciliation”.139 This
indicates the EU’s growing interest in supporting
activities like disarmament, demobilisation, mediation

See above Part 1: I (a).
Id. n. 1.
136 Treaty on EU, id. n. 1, article 21 (1).
137 Treaty on FEU, id. n. 1, article 207 (1).
138 Laura Beke, David D’Hollander, Nicolas Hachez and Beatriz Pérez de las Heras, ‘The integration of human rights in EU
development and trade policies’ (Fostering Human Rights among European Policies (FRAME) and European Commission 30 September
2014) (‘The Integration of Human Rights’) 122.
139 Ibid. 126.
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and the establishment of ad hoc justice institutions in
terms of its development policy.140
In contrast, the EU adopts a more circuitous
approach to promoting accountability for grave
human rights violations when it comes to its trade
policy. In this regard it is interesting to analyse
European Council Decision 2011/168/CFSP of 21
March 2011 on the International Criminal Court and
repealing Common Position 2003/444/CFSP. In
terms of Article 29 of the European Treaty, Council
Decisions of this nature “shall define the approach of
the Union to a particular matter of a geographical or
thematic nature”. Accordingly, this decision requires
the Union and member states to undertake initiatives
which would “promote the dissemination of values and
principles…… of the Rome Statute”.141 This would
undoubtedly encompass adopting new trade initiatives
or adapting existing trade initiatives to further the
global fight against impunity for grave human rights
violations. Additionally, the Council decision requires
the EU to “ensure consistency and coherence between
its instruments and policies in all areas of its external
and internal action in relation to the most serious
international crimes”.142 This indicates that the EU
may systematically mainstream accountability for
grave human rights violations into most of its activities,
initiatives and policies – including its trade policy − in
the future.143 This conclusion is further buttressed by
the ‘human rights friendly’ European Parliament’s
growing influence in the context of the EU’s trade
policy. The authors contend that the European
Parliament is likely to be the main driver that will push
for the systematic mainstreaming of accountability for
grave human rights violations into the EU’s trade
policy in the next decade. Part 4.2 of the chapter will
firstly survey how the European Parliament’s role in
relation to the implementation of the EU’s trade policy
and its outlook towards human rights protection (in the
context of trade) has changed over time. It will

thereafter be argued that the European Parliament’s
growing importance in the area of EU trade policy,
and its increasingly sympathetic attitude towards
human rights protection in the context of trade will
have (and indeed has had) a tangible impact on the
fine-tuning of the GSP+ compliance monitoring
process. The section thereafter evaluates whether such
fine-tuning has led (and could lead) to more rigorous
scrutiny of a GSP+ beneficiary’s commitment to
address impunity for grave human rights violations
when GSP+ compliance monitoring takes place.

4.1 An overview of the European Parliament’s
evolving role in the context of the EUs trade
policy
The traditional approach within the EU has been
to give the European Parliament a limited regulatory
role when it comes to the implementation of EU trade
policy. Prior to the entry into force of the treaty of
Lisbon in December 2009, both the entry into and
conclusion of trade negotiations needed the positive
assent of the European Council, with the European
Parliament only exercising a perfunctory consultative
role.144A similar procedure existed when it came to the
adoption of EU trade legislation (trade legislation
includes things like the GSP+ Regulations), whereby
the European Council adopted proposals made to it by
the European Commission, with consultation with the
European Parliament being at the discretion of the
Council.145
However, with the entry into force of the treaty of
Lisbon (which amended certain parts of the Treaty on
the European Union and the Treaty on the
Functioning of the European Union) two important
changes took place. Firstly, when it came to the
conclusion of most trade agreements between the EU
and third-party states or international organisations,

Ibid.
‘European Council Decision 2011/168/CFSP of 21 March 2011 on the International Criminal Court and repealing Common
Position 2003/444/CFSP’ (22 March 2011) OJ L 76/57 article 2 (2).
142 Ibid. article 8.
143 See also infra ‘Part 2: Section 2 – A brief survey of the European Parliaments outlook towards human rights protection in the context
of implementing the Union’s trade policy’ for an example where the European Parliament has already considered accountability for
grave human rights violations in the context of implementing the EUs trade policy.
144 Id. n. 138, 25.
145 Lore Van den Putte, Ferdi De Ville and Jan Orbie, The European Parliament's New Role in Trade Policy: Turning Power into Impact (Brussels,
Centre for European Policy Studies (CEPS) May 2014) CEPS Special Report No 89, 4 <http://www.ceps.eu/book/europeanparliament%E2%80%99s-new-role-trade-policy-turning-power-impact> accessed 24 November 2017. ‘Regulation (EU) No 978/2012 of
the European Parliament and of the Council of 25 October 2012 applying a scheme of generalised tariff preferences and repealing
Council Regulation (EC) No 732/2008’ (31 October 2012) OJ L 303/1 providing duty-free and quota-free market access for the leastdeveloped countries illustrates the Parliaments limited involvement in trade policy-making at that time. Despite the symbolic importance
of this initiative, as well as its broader ramifications for EU trade and development policies, the European Parliament was never formally
involved and only issued its resolution several months after the Council had adopted the regulation.
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the European Parliament’s explicit consent became
necessary under the revised Treaty on the Functioning
of the European Union.146
Secondly, in relation to the adoption of EU trade
legislation, the Lisbon treaty provided that “the
European Parliament and the Council, acting by
means of regulations in accordance with the ordinary
legislative procedure, shall adopt the measures
defining the framework for implementing the common
commercial policy”.147 This essentially means that the
European Council and the European Parliament are
co-legislators when it comes to all EU trade legislation,
which includes regulations governing the GSP+
system. No Council decision on EU trade legislation
can be adopted without it first receiving the approval
of the Parliament.
The European Parliament’s new-found leverage
when it comes to the conclusion of most EU related
trade agreements, coupled with the formal role it has
been given in relation to the adoption of EU trade
legislation, means that it can heavily influence the
substantive and procedural rules governing GSP+ and
compliance monitoring in the future.

4.2 A brief survey of the European Parliament’s
outlook towards human rights protection in the
context of implementing the Union’s trade
policy
In light of the European Parliament’s enhanced
powers in the field of EU trade policy, it is apt to briefly
consider the type of normative changes the European
Parliament may bring to the GSP+ compliance
monitoring process in the future.
A survey of the post-Lisbon treaty era indicates that
the European Parliament plays the leading role –
among the three main EU organs – in promoting
human rights interests when implementing the
Union’s trade policy.
Accordingly, after the entry into force of the treaty
of Lisbon, one of the first significant precedents set by
the European Parliament was its withholding of

consent towards the conclusion of the AntiCounterfeiting Trade Agreement with a number of
countries, based on human rights concerns.148
However, most significant to the findings of this
chapter perhaps, was a later European Parliamentary
resolution149, which demanded the adoption by
Colombia of a human rights action plan
for the improvement of human rights in that countries,
prior to the European Parliament giving consent to an
EU trade agreement with Colombia and Peru. The
most significant aspect of this resolution was the
European Parliament’s demand that Colombia – in
the context of its human rights action plan −take
“necessary steps to end impunity by investigating,
prosecuting and punishing in civil courts those most
responsible, both intellectually and materially, for the
crimes committed in Colombia”.150This latter
resolution was undoubtedly adopted in the context of
an EU bilateral trade agreement. However, it is a sign
that the European Parliament is increasingly
considering accountability for grave human rights
violations before allowing the Union to enter into
meaningful trade relations with a country.
Therefore, the European Parliament’s is likely to
take a similar approach even when it considers the
Union’s unilateral preferential trade arrangements
with developing countries in the future.

4.3 Towards stricter GSP+ compliance
monitoring going into the future?
The European Parliament’s pro-human rights
protection approach when implementing the Union’s
broader trade policy has invariably influenced its
consideration of the GSP+ compliance monitoring
process over the years. The following section will assess
the manner in which the European Parliament has
taken steps to develop the GSP+ compliance
monitoring process, both before and after the
promulgation of Regulation No 978/2012. The
section will also assess whether European Parliamentled developments could lead to closer scrutiny of
GSP+ beneficiaries’ track record of establishing
accountability for grave human rights violations within
those countries.

Treaty on FEU, id. n. 1, article 218 (6).
Ibid. article 207 (2).
148 ‘SWIFT: European Parliament votes down agreement with the US’ (Press Release IPR68674, European Parliament 11 February
2010) <http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+IMPRESS+20100209IPR68674+0+DOC+XML+V0//EN> accessed 27 November 2017.
149 European Parliament resolution on the EU trade agreement with Colombia and Peru (13 June 2012) 2012/2628(RSP) para 15
<http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P7-TA-2012-0249+0+DOC+XML+V0//EN>
accessed 29 November 2017.
150 Ibid.
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4.3.1

The European Parliament’s role in pushing
for stricter GSP+ compliance monitoring
prior to the adoption of Regulation No
978/2012

Prior to the adoption of Regulation No 978/2012,
the European Parliament actively pursued reforms
that would make the GSP+ compliance monitoring
process more organised and transparent. This was
done in order to ensure that beneficiaries would not
just ratify conventions, but effectively implement them
as well.
In a 2010 resolution entitled ‘Human rights and
social and environmental standards in international
trade agreements’151 the European Parliament called
for:
“the establishment of points of comparison,
mechanisms and transparent criteria for
granting and withdrawing preferences under
this system; also calls for the full participation
of the European Parliament throughout this
process, particularly with regard to the Council
proposal on the lists of beneficiary countries,
the launch of investigations and the temporary
suspension of GSP+”.152
This resolution was significant because it was the
first instance where the European Parliament
expressed a need for the GSP+ monitoring process to
be overhauled to ensure that only countries which
effectively implement the 27 conventions continue to
enjoy the concessionary scheme.
The Parliament – in the same resolution − also
stated that it was important for the Commission to
“launch investigations if consistent evidence indicates
that some countries are not implementing the 27
conventions, and where appropriate withdraw the
preferences”. It also went onto say that human rights
clauses in non-trade agreements between the EU and
GSP+ beneficiaries should be utilised to strengthen

GSP+ monitoring and ensure periodic dialogues with
those GSP+ beneficiaries.153 This latter proposal is
also reflected in a report commissioned by the
European Parliament in 2011, where it is stated that
the European Commission should engage in “policy
dialogues” with GSP+ beneficiary states to “monitor
their progress more closely and suspend their eligibility
more quickly” in cases of non-compliance.154
Thus, the European Parliament’s first resolution
on GSP+ advocated for two important reforms going
into the future.
The Parliament, firstly, wanted the European
Commission to play a more proactive role when
monitoring compliance by engaging more closely and
periodically with GSP+ beneficiaries, although the
exact modality for doing so was left to their discretion.
The European Parliament suggests establishing formal
dialogues with GSP+ beneficiaries (through human
rights clauses in other agreements with those
beneficiaries) or having ad hoc ‘policy dialogues’ on
GSP+ with them. Accordingly, the European
Commission’s ‘scorecard’ system (mentioned in Part II
of the Introduction to this chapter) indicates that the
Commission seems to have opted to primarily engage
with beneficiary countries on an ad hoc basis.
However, members of the Commission have explained
to the European Parliament that the monitoring that
feeds into the ‘scorecard’ system could use “ad hoc or
existing dialogues, using EU delegations to engage
with authorities locally”.155 Thus, the Commission
seems to be following both the proposals made by the
European Parliament in the 2010 resolution.
Secondly, Parliament also wanted to be more
actively involved when GSP+ was being granted,
withdrawn or where a beneficiary was being
investigated for non-compliance. It is clear that this
latter objective was also achieved under Regulation No
978/2012. According to this regulation, no grant156 or
suspension157 of GSP+ can take place when the

European Parliament resolution of 25 November 2010 on human rights and social and environmental standards in international trade
agreements (25 November 2010) 2009/2219(INI)
<http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P7-TA-2010-434> accessed 30 November
2017.
153 Ibid. para 25.
154 Directorate General for External Policies, ‘Reform of the Generalised System of Preference’ (European Parliament April 2011)
<http://www.europarl.europa.eu/RegData/etudes/etudes/join/2011/433858/EXPO-INTA_ET(2011)433858_EN.pdf> accessed 28
November 2017 27.
155 ‘Generalised tariff preferences (GSP+)’ (European Parliament, Debate, Strasbourg 11 December 2013) (‘GSP+ Debate’)
<http://www.europarl.europa.eu/sides/getDoc.do?type=CRE&reference=20131211&secondRef=ITEM-015&language=EN>
accessed 22 November 2017.
156 2012 Regulations, id. n. 19, article 10 (4) read with article 36 (5).
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European Parliament objects to it. Similarly, where a
beneficiary is being investigated for non-compliance
with GSP+, the European Parliament is empowered
to scrutinise the procedure adopted158 and submit
relevant material to the investigation.159Additionally,
the regulations require the European Parliament to be
biennially updated by the European Commission on
the sufficiency of the measures taken by each
beneficiary to comply with its GSP+ obligations.160In
carrying out this evaluation, the European
Commission is required to take account of information
submitted bycertainexternal sources including the
European Parliament.161
Therefore, the pressure exerted by the European
Parliament in 2010, has led to a more systematic and
transparent compliance monitoring system than what
existed before. It is also possible to argue that the
heightened involvement of the European Parliament
when monitoring, investigating a GSP+ beneficiary,
or when granting or withdrawing GSP+ has increased
the capacity of the GSP+ system to scrutinise measures
taken by each beneficiary towards establishing
accountability for grave human rights violations. This
is due to the greater willingness of the European
Parliament to consider and advocate for accountability
for grave human rights violations in the context of EU
trade policy. Indeed, the European Parliaments
pressure and greater involvement in the compliance
monitoring process is discernible when one compares
the compliance monitoring report of 2008 with the
ones published in 2016 and 2018. The latter reports
devote a significantly larger amount of attention to
accountability and criminal prosecutions of grave
human rights violations than the former.
Nevertheless, the European Parliament has
continued to advocate for an improved system of
compliance monitoring even after the adoption of the
2012 regulations and the ‘scorecards’ system.

4.3.2

The European Parliament’s role in pushing
for stricter GSP+ compliance monitoring
after the adoption of Regulation No
978/2012

Subsequent to the adoption of the ‘scorecards’
system, the European Parliament has attempted to
question the European Commission on the finer points
of the system and the benchmarks adopted by the
Commission when monitoring a beneficiary’s
progress. Accordingly, the Head of the Parliaments
Committee on International Trade – on the 11th of
December 2013 − required162 the Commission to
explain:
a) the manner in which it receives regular
information regarding the ‘scorecards’ from
beneficiary countries;
b) how the monitoring mechanism imposes
binding targets and deadlines to tangibly
monitor a beneficiary’s progress; and
c) the role of the European Parliament and civil
society in this process.163
Although Commission representatives attempted
to answer these questions164 there seemed to be a lack
of clarity on how the Commission would tangibly
monitor a given beneficiary’s progress according to
concrete benchmarks and the extent to which civil
society would play a role in this process.
This lack of clarity is likely to be the reason behind
the follow-up resolution165 adopted by the European
Parliament in 2016, which called upon the
Commission to “adopt certain corrective measures” in
the context of monitoring countries under GSP+.166
The resolution firstly required the Commission to
clarify the definition of a “serious failure to effectively
implement” an international convention and “serious
and systematic violation of principles” contained in an

2012 Regulations, id. n. 19, article 15 (3) read with ‘Regulation (EU) No 182/2011 of the European Parliament And Of The Council
of 16 February 2011, laying down the rules and general principles concerning mechanisms for control by Member States of the
Commission’s exercise of implementing powers’ (28 February 2011) OJ L 55/17, article 11.
159 2012 Regulations, id. n. 19, article 15 (6).
160 Ibid. article 14 (1).
161 Ibid. article 14 (3).
162 163 ‘Parliamentary Questions, Subject: GSP+ monitoring mechanism and GSP+ scorecards’ (European Parliament 28 November 2013)
<http://www.europarl.europa.eu/sides/getDoc.do?type=OQ&reference=O-2013-000133&language=EN> accessed 1 December 2017.
164 Id. n. 155.
165 Id. n. 167.
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international convention.167 This clarification is clearly
aimed at ensuring that the Commission’s compliance
monitoring process is – in the future − based on clear
benchmarks, tangible targets and strict deadlines. The
resolution also called upon the Commission to give
social partners and civil society organisations a formal
role in GSP+ monitoring when the GSP regulation is
revised in the future.
Finally, debates before the European Parliament
also show that a considerable number of its members
are in favor of individually screening countries prior to
them being given GSP+ status. Thus, certain groups
within the European Parliament have expressed
displeasure about the Commission’s delegated acts
(brought before Parliament for approval) having a list
of all newly proposed GSP+ beneficiary countries.
These groups have argued that this process inhibits
Parliament from carrying out an individual case-bycase assessment of each country prior to granting them
approval for GSP+.168
In sum therefore, the new reforms proposed by the
European Parliament envisage having: (a) objective
standards to monitor progress made by beneficiaries in
effectively implementing international conventions; (b)
a formal role for civil society organisations in the
monitoring process; and (c) individual consideration of
the merits of each country’s implementation progress.
The latter two reforms especially will increase the
likelihood of accountability for grave human rights
violations being given more prominence in any future
GSP+ monitoring process. Civil society organisations
in beneficiary countries are likely to be more vocal on
accountability related issues than the European
Commission. Therefore, their formal involvement in
the monitoring process, coupled with the individual
scrutiny of beneficiary countries and the European

Parliament’s growing interest on this issue, is likely to
bring accountability for grave human rights violations
to the fore. This growing interest is exampled by the
fact that the topic of impunity for grave human rights
violations already featured prominently in the
European Parliamentary debates surrounding Sri
Lanka’s reentry into GSP+,169 despite the favorable
report on Sri Lanka’s application for reentry by the
European Commission,170 and the lack of any formal
participation by civil society organisations in that
process.
5.0 CONCLUSION
The findings of this chapter indicate that the main
EU organs (the Council, Parliament and Commission)
monitor the steps taken by a country to establish
accountability for grave human rights violations far
more than they used to in the context of EU trade
policy. This development is reflected in the European
Commission’s GSP+ Compliance Monitoring Reports
of 2016 and 2018, as well as in European
Parliamentary debates and reforms surrounding the
GSP+ scheme.
Nevertheless, the European Commission − which
is still the primary organ involved in implementing the
GSP+ system − has not gone to the extent of
mainstreaming accountability for grave human rights
violations into its compliance monitoring processes. Its
current approach has been to give greater or lesser
weight to criminal accountability based on the factual
context or ground realities within each GSP+
beneficiary country. However, there is sufficient
information to suggest that the European Council and
Parliament may eventually pressurise the Commission
to mainstream accountability into its GSP+
compliance monitoring process.
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statements of Thomas Mann (on behalf of the EPP Group); Agnes Jones (on behalf of S & D Group);Jean Lambert (on behalf of the
Verts/ALE Group); and Clara Eugenia Aguilera García (on behalf of S & D Group).
170 Id. n. 133.
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1.0 INTRODUCTION

C

olombia endured a violent and complex
armed conflict spanning over 50 years. State
forces and various armed groups, including
paramilitary groups and guerrilla groups such as the
Revolutionary Armed Forces of Colombia (FARC)
and the National Liberation Army (ELN) committed
numerous egregious international crimes, including
war crimes and crimes against humanity. In late 2016,
a peace agreement officially ended the internal conflict
between the State and the FARC.1 Despite some
progress to end impunity and pursue accountability,
numerous alleged perpetrators of serious international
crimes from all sides to the conflict have not been held
criminally responsible and thousands of victims still
await justice.
While progress has been slower than expected,
Colombia has shown some interest in bringing
perpetrators to justice, particularly since the early
2000s. In August 2002, Colombia ratified the Rome
Statute of the International Criminal Court (ICC)

(Rome Statute) with a declaration to exclude war
crimes from the court’s jurisdiction for a period of
seven years. One reason cited by the government at
the time for the initial exclusion of war crimes from the
ICC’s jurisdiction was that it would help facilitate
peace talks with guerrilla groups that would otherwise
view Colombia’s ratification as a threat.2 However,
many criticised this move, opining that the
government was simply protecting its forces and
paramilitary forces from prosecutions.3
In June 2004, the ICC’s Office of the Prosecutor
(OTP or Office) opened a preliminary examination
into the situation in Colombia that remains ongoing.
The OTP’s work was not made public until 2006. A
preliminary examination assesses whether situations
and communications referred to the ICC meet the
legal criteria established by the Rome Statute to justify
the OTP opening an official investigation into alleged
violations of the Statute. The legal criteria used by the
OTP during a preliminary examination to assess
whether an investigation should be opened includes
examining whether Rome Statute crimes have been

Adam Isacson, ‘Colombia’s Imperiled Transition’ The New York Times (New York 5 April 2018)
<https://www.nytimes.com/2018/04/05/opinion/colombia-farc-transition.html> accessed 11 June 2018.
2 Yadira Ferrer, ‘RIGHTS-COLOMBIA: A Challenge for the Local Justice System’ IPS (Bogota 1 November 2002)
<http://www.ipsnews.net/2002/11/rights-colombia-a-challenge-for-the-local-justice-system/> accessed 16 September 2018.
3 Ibid.
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committed and whether they are being properly
prosecuted before national courts.4 This is based on
the notion of complementarity, the premise that the
ICC is a court of last resort. The ICC will only
intervene if the state in question is unable or unwilling
to genuinely prosecute alleged perpetrators,
particularly those highest in rank and most culpable,
for international crimes falling under the court’s
jurisdiction.
The OTP’s preliminary examination into
Colombia focuses on alleged war crimes committed
since 1 November 2009 and alleged crimes against
humanity committed since 1 November 2002. Thus
far, the OTP has found that crimes against humanity,
including enforced disappearances, rape and other
forms of sexual violence, extrajudicial killings, and war
crimes like murder and intentional attacks on civilians
occurred, but that Colombia’s national judicial system
is addressing accountability so as not to warrant
opening its own investigation.5 In fact, since 2004 the
OTP has been involved in assisting Colombian
authorities to fulfil their Rome Statute obligations
through various modes of intervention, each with
varying degrees of success. This idea of the OTP taking
an active role to encourage and aid national
authorities to meet their commitments is known as the
principle of positive complementarity.

1.1 Positive complementarity in preliminary
examinations
Complementarity is the notion that states
themselves should meet their obligations to prosecute
and tackle impunity, with the ICC intervening only
where necessary. It essentially stipulates that the ICC
only has jurisdiction to investigate and prosecute

international crimes within its jurisdiction when
domestic judicial systems are unwilling or unable to do
so.6 ‘Unwillingness’ includes domestic judicial
processes that lack impartiality and that are
undertaken with the intent of shielding alleged
perpetrators from justice.7 ‘Inability’ to prosecute may
mean that the national judicial system has collapsed or
does not have the capacity to obtain the accused or the
necessary evidence in order to conduct adequate
trials.8 This is known as negative complementarity
because the ICC refrains from acting since national
authorities have taken appropriate steps to address
grave violations. In addition to negative
complementarity, the ICC, specifically the OTP, also
engages in positive complementarity, whereby it
proactively supports member states to fulfil their Rome
Statute obligations to prosecute alleged perpetrators of
international crimes before national courts.9 In
essence, the OTP should not be prosecuting if national
courts are able and willing to do so, and should in fact,
by virtue of the principle of positive complementarity,
be assisting national authorities to fulfil their role of
delivering justice. The OTP does this by bolstering
national capacity and political will to prosecute10 by:
providing technical assistance and guidance on
policies and laws related to prosecutions, including on
prosecutorial strategies; building the capacity of local
institutions; advocating for prosecutions by holding
workshops, utilising the media, facilitating political
dialogue and reporting on deficiencies and ways to
improve outcomes;11 and facilitating information
sharing between various national and international
actors to ascertain best practice and promote
accountability.12 The OTP does not provide direct
financial support. Positive complementarity is a
collaborative exercise where the ICC’s resources and
impartiality are drawn upon in conjunction with

‘Preliminary examinations’ (ICC) <https://www.icc-cpi.int/pages/pe.aspx> accessed 1 June 2018.
‘Preliminary examinations: Colombia’ (ICC) <https://www.icc-cpi.int/colombia> accessed 1 June 2018.
6 Rome Statute of the International Criminal Court (adopted 17 July 1998 entered into force 1 July 2002) 2187 UNTS 3, article 17; Éadaoin
O'Brien, Par Engstrom and David Cantor ‘In the shadow of the ICC: Colombia and international criminal justice’ (Expert conference on
the
International
Criminal
Court
and
Colombia,
London
May
2011)
39
<https://www.academia.edu/1383204/In_the_Shadow_of_the_ICC_Colombia_and_International_Criminal_Justice> accessed 20 May
2018; James Stewart, ‘Transitional Justice in Colombia and the Role of the ICC’ (ICC 13 May 2015) <https://www.icccpi.int/iccdocs/otp/otp-stat-13-05-2015-ENG.pdf> accessed 20 May 2018; and Mark Kersten, ‘The Complementarity Turn in
International Criminal Justice’ (Justice in Conflict 30 September 2014) <https://justiceinconflict.org/2014/09/30/the-complementarityturn-in-international-criminal-justice/> accessed 20 May 2018.
7
‘International Criminal Justice: The ICC and Complementarity’ (International Commission of Jurists 2014)
<http://www.iccnow.org/documents/complementarity_journal.pdf> accessed 1 May 2018.
8 Ibid.
9 Ibid. See also OTP, ‘Prosecutorial Strategy 2009-2012’ (ICC 1 February 2010) <https://www.icc-cpi.int/NR/rdonlyres/66A8DCDC3650-4514-AA62-D229D1128F65/281506/OTPProsecutorialStrategy20092013.pdf> accessed 11 April 2018.
10 Grace Boffey, Assessing Complementarity: The ICC and Human Rights Policy in Colombia (The University of Western Australia 2015) 110.
11
Pressure
Point:
The
ICC’s
Impact
on
National
Justice
(Human
Rights
Watch
2018)
1
<https://www.hrw.org/sites/default/files/report_pdf/ij0418_web_0.pdf> accessed 1 June 2018.
12
‘International Criminal Justice: The ICC and Complementarity’ (International Commission of Jurists 2014)
<http://www.iccnow.org/documents/complementarity_journal.pdf> accessed 1 May 2018.
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domestic resources in efforts to secure individual
criminal responsibility for Rome Statute crimes.13
Notably, the term positive complementarity has
expanded to not only include action by the ICC, but
also encompass efforts by numerous international and
regional organisations, third party states and civil
society groups, to assist national authorities to carry
out prosecutions and create laws and policies that
reflect international standards. This is the case in
Colombia, where the ICC is one of many actors that
are working to promote accountability in the country.

1.2 Aims of this chapter
This chapter assesses the impact of the ICC’s
preliminary examination into Colombia, analysing
successes and challenges. It also examines the
interaction between the OTP, other international,
regional and local actors and Colombian authorities,
that is, the interaction between the international and
the national. In doing so, this chapter argues that the
Colombian authorities’ willingness to work with
external actors, and external actors’ constant push in
favour of prosecutions and oversight, have helped
nudge the country towards greater accountability.
This chapter also seeks to draw lessons from the
Colombian experience for Sri Lanka, a country that
also experienced a protracted civil war. While Sri
Lanka’s conflict is rooted in different causes, the armed
conflict, like Colombia’s, lasted several decades and
involved numerous actors, from the state forces, to one
dominant guerrilla group, the Liberation Tigers of
Tamil Eelam (LTTE), as well as several paramilitary
groups. Sri Lanka has not ratified the Rome Statute.
However, by co-sponsoring United Nations (UN)
Human Rights Council Resolution 30/1 (UN
Resolution 30/1), the Sri Lankan government has
committed to establishing, inter alia, a judicial
mechanism with international involvement to
prosecute alleged perpetrators of international human
rights and any humanitarian law violations committed
by all sides to the armed conflict. Sri Lanka’s
engagement with the UN Human Rights Council and
other international and local actors is important to the

extent that it will shape the transitional justice process
in the country. Thus, examining what lessons can be
drawn from Colombia’s interaction with the ICC and
other international and local actors is an important
exercise, indicating that the Sri Lankan government,
like the Colombian one, should work in collaboration
with external actors to bring about positive change.
Part 2 of this chapter describes the modes, extent
and impact of the ICC’s involvement in Colombia;
part 3 analyses factors that may have contributed to
certain outcomes in Colombia, including involvement
by local and regional actors, as well as the overall
impact of the OTP; and part 4 examines lessons that
can be drawn from Colombia’s interaction with the
ICC, and the ICC’s and Colombian authorities'
interaction with other actors pursuing accountability
in Colombia, for Sri Lanka. Specifically, what does the
Colombian example suggest about how the Sri Lankan
State could interact with international and local actors
and how international and local actors can cooperate
between and amongst themselves to pursue justice in
Sri Lanka? Finally, part 5 concludes.
2.0 THE ICC AND COLOMBIA

2.1 The ICC’s modes of intervention
Since the preliminary examination commenced in
2004, the OTP has engaged with Colombian
authorities and other relevant stakeholders to ascertain
whether the national framework is fulfilling its Rome
Statute obligations. The OTP has also conducted, and
continues
to
conduct,
several
positive
complementarity activities including: visits to the
country to meet with state officials (including senior
officials from the executive and judiciary),14 and
members of the civil society and international
organisations to understand the situation on the
ground;15 making requests to Colombian authorities
for information on issues such as the number and
outcome of prosecutions conducted; sending letters to
Colombian authorities to push for progress; holding
conferences on the role of the ICC and to exchange
ideas with civil society, academics and other

Ibid.
Fatou Bensouda, ‘Statement of the Prosecutor of the International Criminal Court, Fatou Bensouda, on the conclusion of her visit to
Colombia (10-13 September 2017)’ (ICC 13 September 2017) <https://www.icc-cpi.int//Pages/item.aspx?name=170913-otp-statcolombia> accessed 1 May 2018.
15
OTP ‘Report on Preliminary Examination Activities 2013’ (ICC 2013) para 147 <https://www.icccpi.int/itemsDocuments/OTP%20Preliminary%20Examinations/OTP%20%20Report%20%20Preliminary%20Examination%20Activities%202013.PDF > accessed 20 February 2018; OTP ‘Report on
Preliminary Examination Activities 2014’ (ICC 2014) para 128 <https://www.icc-cpi.int/iccdocs/otp/OTP-Pre-Exam-2014.pdf >
accessed 20 March 2018; OTP ‘Report on Preliminary Examination Activities 2015’ (ICC 2015) para 60 <https://www.icccpi.int/iccdocs/otp/OTP-PE-rep-2015-Eng.pdf > accessed 20 May 2018.
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international and regional organisations on how best
to support national investigative and prosecutorial
strategies;16 holding meetings with Colombian
diplomats in the Hague and with Colombian officials
visiting the ICC; and publishing reports to keep the
public informed on its findings and conclusions and to
maintain pressure on Colombia to fulfil its obligations.
These activities, Boffey points out, comprise the OTP’s
toolbox of interventions that can be used individually
or in tandem to achieve the ICC’s objective of ending
impunity.17
The OTP’s Colombia-related activities
discussed below in chronological order.

are

In 2005, shortly after the OTP commenced its
preliminary examination, the Colombian Congress
passed the Peace and Justice Law (PJL) that enabled
members of paramilitary groups who had committed
violations to receive reduced sentences of up to eight
years in exchange for confessing their crimes. As a
result, the OTP’s main focus at that time was to
monitor the implementation of the PJL. One year later
in 2006, the OTP’s preliminary examination into
Colombia was made public.
In October 2007 the OTP conducted its first
public mission to Colombia. This was followed by
another visit in August 2008. In 2008 the OTP began
drafting an interim report on the situation in
Colombia, based on findings from its visit and other
information provided to the Office by Colombian
authorities,
international
non-governmental
organisations (INGOs) and civil society. This was
published in November 2012. In October 2009 the
OTP conducted another mission to Colombia.
Then, in 2010, President Juan Manuel Santos
came into power with a mission to better engage with
international bodies, including the OTP. The
government shared with the OTP a significant amount
of information on national proceedings including
statistics, rulings and a spreadsheet of ongoing
prosecutions.18 In October 2010 the OTP held a
session concerning complementarity in Colombia at a
bi-annual NGO roundtable in the country.

According to Human Rights Watch, in 2011 the
Office continued to be updated on the status of
national proceedings, particularly by the Colombian
judiciary. In May 2011 the OTP participated in a
conference in London which examined the OTP’s role
in engendering complementarity in Colombia. The
conference was a high-level one, with academics,
Colombian officials, members of the judiciary, and
INGO and NGO members in attendance. In
September 2011 the ICC’s Chief Prosecutor at the
time, Mr Ocampo, met with the Attorney-General of
Colombia at the time, Vivian Morales.
In 2012 the OTP strongly engaged with
Colombian authorities, releasing its interim report on
the country in November that year. The report
commented on the need to prioritise the prosecution
of perpetrators of sexual violence, forced
disappearances and displacement, and false
positives.19 This report was seminal and saw the
beginning of yearly reports by the OTP on the
progress of its preliminary examinations, including in
Colombia. These reports have been used to
periodically monitor the progress of accountability
measures.
In 2013 the OTP carried out three trips to
Colombia in April, June and November. During the
latter trip, the OTP participated in the conference on
‘Strengthening the Attorney General’s Office on
Transitional Justice’. Further, in July and August, the
OTP sent letters to Colombian authorities about the
inconsistencies of the Legal Framework for Peace with
the Rome Statute. Specifically, the OTP argued that
the granting of suspended sentences to those most
responsible for the worst crimes and the transferring of
false positives cases to the military jurisdiction were
problematic.20 In September 2013 the new ICC
prosecutor, Ms Bensouda, met with President Santos.
In 2014 the Office attended the seminar Analysis
of the decision of the Constitutional Court relating to
the Legal Framework for Peace’ in Göttingen.
In 2015 the OTP conducted two missions to
Colombia. During a visit in May, the Deputy

OTP, Policy Paper on Preliminary Examinations (ICC 2013) para 102 <https://www.icc-cpi.int/iccdocs/otp/OTPPolicy_Paper_Preliminary_Examinations_2013-ENG.pdf> accessed 20 May 2018.
17 Id. n. 10, 68.
18 Id. n. 11, 38.
19 OTP, Situation in Colombia: Interim report (ICC 2012) para 223 <https://www.fidh.org/IMG/pdf/otp_-_colombia__public_interim_report_-_november_2012.pdf> accessed 1 May 2018.
20 In August, the Colombian Constitutional Court remedied shortcomings in the law. Several interviewees, including a Constitutional Court
judge, agreed the letters had a significant influence over the August 2013 Constitutional Court ruling. See Pressure Point: The ICC’s Impact on
National Justice, id. n. 11.
16
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Prosecutor of the ICC delivered a speech entitled
‘Transitional Justice in Colombia and the role of the
International Criminal Court’. In September, the
Prosecutor released a public statement on the creation
of a Special Jurisdiction for Peace (SJP) in Colombia.
In September 2016 Prosecutor Bensouda
issued a statement on the conclusion of the peace
negotiations between the Colombian government and
the FARC. In November of that year the peace talks
between the two parties concluded with the signing of
the peace accord.
Finally, in 2017 Prosecutor Bensouda made her
most recent visit to Colombia and subsequently
released a public statement. The purpose of the visit
was to obtain further information on the SJP and on
the progress of proceedings relating to false positives,
forced disappearances and displacement and sexual
and gender-based crimes. The OTP said that it would
continue to focus on these three violations, as well as
legislative developments that could impact on national
proceedings, including the peace process and the SJP
going forward.21 Hence, we too will examine these
areas to assess the impact the OTP may have had on
them in sections 2.2-2.5 of this chapter.
It is important to note that one major obstacle to
our assessment of the OTP’s impact in Colombia is the
confidential nature of communications between the
Office and Colombian authorities. Our assessment is
based solely on publicly available literature, including
the OTP’s public reports. Therefore, our analysis may
be limited given that we may be unaware of all of the
OTP’s interventions in the period between the
inception of the preliminary examination into
Colombia and the present date. Notably, the OTP’s
decision to keep certain activities confidential has been
criticised by some, as it has meant that civil society and
Colombians at large may have been unaware of
certain important updates. This is discussed later in the
chapter.

2.2 Progress related to ‘false positives’
The false positive killings are a phenomenon often
associated with President Uribe’s mandate (2002-

2010). President Uribe won his presidency on the
promise to bring security to the country after years of
internal conflict and drug-trafficking related violence
and made it a national priority to eradicate left-wing
guerrillas. As a result, law enforcement felt pressured
to show results and committed abuses now known as
false positives (falsos positivos). Members of the
military murdered civilians and presented them –
changing their clothes into combat gear – as rebels of
guerrilla groups killed in combat to increase the
number of successful operations. The military
personnel who engaged in this conduct were rewarded
with bonus payments. In many cases, paramilitary
groups assisted the armed forces to commit these
crimes. According to the UN Office of the High
Commissioner for Human Rights (UN OHCHR), the
number of victims of false positives cases from 2002 to
2010 could be as high as 5000.22 An emblematic case
is the 2008 Soacha case, where members of the military
murdered and disappeared a group of young men
living in the outskirts of Bogota and misrepresented
them as FARC rebels. Following public outrage,
President Uribe was forced to dismiss some of the
officers involved.
False positive cases have been on the OTP’s radar
since the early phase of the preliminary examination.23
These killings reached a peak while the preliminary
examination was already ongoing. In its interim
reports, the OTP has noted that false positive cases are
extrajudicial killings and enforced disappearances of
civilians committed at the hands of the State’s law
enforcement forces. These cases were at times
preceded by arbitrary detention, ill-treatment and
torture. In addition, the OTP has deemed there is
reasonable basis to believe false positive killings
constitute crimes against humanity and war crimes,
and therefore the Office has been monitoring the
status of national prosecutions to determine whether
Colombia has been genuinely pursuing the responsible
military officers in line with its Rome Statute
obligations. For this purpose, the Office has received
information on alleged crimes from multiple sources,24
including international and non-governmental
organisations, civil society and the media. The Office
has also received information provided by the
authorities, including a mapping of killings of civilians

Adriaan Alsema, ‘ICC chief prosecutor to inspect Colombia’s progress in military war crime probes’ Colombia Reports (Colombia 14 August
2017) <https://colombiareports.com/icc-chief-prosecutor-inspect-colombias-progress-military-war-crime-probes/> accessed 1 May
2018.
22 OTP ‘Report on Preliminary Examination Activities 2015’ (ICC 2015).
23
OTP, ‘Situation in Colombia: Interim report’ (ICC 2012) <https://www.fidh.org/IMG/pdf/otp_-_colombia__public_interim_report_-_november_2012.pdf> accessed 1 May 2018; and Pressure Point: The ICC’s Impact on National Justice, id. n. 11,3637.
24 OTP, ‘Report on Preliminary Examination Activities 2017’ (ICC 2017).
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between 2002 to 2009 conducted by the Colombian
Attorney General’s (AG) Office.

2.2.2 Shielding armed forces from ordinary
jurisdictions

2.2.1 The 2012 Directive of the Attorney General’s
Office

A major obstacle in the investigation of false
positive killings stems from the fact that authorities are
confronting the military, a powerful arm of the State.
The military has exerted pressure on the government
to stop what they describe as civilian interference with
the internal affairs of the army. The OTP has thus
monitored the government’s attempts to expand the
jurisdiction of military courts, such as the 2012
Military Justice Reform, which many human rights
advocates saw as an attempt to shield the military from
prosecutions in cases of false positive killings. While the
Military Justice Reform maintained ordinary courts’
jurisdiction over crimes such as torture, extrajudicial
killings, sexual violence, crimes against humanity and
enforced disappearance,33 it also expanded the notion
of direct participation in hostilities, making it easier to
justify the killings of civilians. Before the OTP could
intervene further, the Constitutional Court declared
the Military Justice Reform unconstitutional on
procedural grounds in October 2013.34 However, also
in 2013, the OTP found that for the purposes of the
admissibility test, the Rome Statute holds no
preference between civilian and military jurisdictions,
as long as national proceedings are carried out
genuinely. The OTP signalled that it will not oppose
the jurisdiction of military courts to try serious crimes.
This statement caused many human rights groups to
express discontent, and arguably emboldened the
military to push to obtain preferential judicial
treatment during the subsequent peace process with
the FARC (see the below section on monitoring the
peace process).

The OTP has consistently called for the increased,
but not exclusive, prosecution of high-level offenders.25
As a result, the OTP welcomed a new directive26 issued
by the AG’s Office in 2012 which sets a prosecutorial
policy that prioritises high-level perpetrators and
identifies regions where cases of false positive killings
have been most prevalent. Since then, the OTP has
observed some progress.27 Since 2012, 29 lieutenants,
two colonels, two lieutenant colonels, 12 majors and
eight captains have been convicted. In 2017, the OTP
indicated having identified at least five potential cases
relating to false positive killings, involving members of
11 brigades acting under five divisions of the
Colombian armed forces between 2002 and 2010, as
well as 29 commanding officers supervising the
brigades and divisions accused of committing a large
number of these killings.28 The Colombian authorities
have initiated investigations against 17 of the 29
commanding officers identified by the Office,29
though the Office has complained about receiving
little information from the authorities about the
specific steps taken in these investigations.30
Additionally, the OTP has recently conducted an
analysis of ongoing national proceedings against
commanders whose units are implicated in false
positive killings, which was shared confidentially with
the Colombian authorities. This helped to remind the
Colombian authorities that the OTP is watching and
that an ICC investigation is still possible.31 It is
reported that this prompted the Colombian authorities
to call for a meeting with the OTP to discuss the cases
in more detail.32

More recently, the signing of the peace agreement
in 2016 and the creation of the SJP have also had

See the ICC OTP’s 2012 report on Colombia and every other report on Colombia since 2012.
Directive 00001 of 2012. See also OTP, ‘Report on Preliminary Examination Activities 2013’ (ICC 2013) para 142 <https://www.icccpi.int/itemsDocuments/OTP%20Preliminary%20Examinations/OTP%20%20Report%20%20Preliminary%20Examination%20Activities%202013.PDF > accessed 20 February 2018.
27 In 2015, 51 judgements were issued regarding false positive crimes and 3000 cases were being investigated. In 2016, Colombian courts
issued 817 convicting sentences against 961 members of the armed forces and were investigating 2241 cases of extrajudicial killings,
amounting to 4190 victims.
28 More detailed information regarding each case can be found in the OTP, ‘Report on Preliminary Examination Activities 2017’ (ICC
2017).
29 Ibid.
30 OTP, ‘Report on Preliminary Examination Activities 2017’ (ICC 2017).
31 Ibid.
32 Ibid.
33 Military Justice Reform of 2012, article 3. Other crimes excluded from the military jurisdiction comprised genocide, enforced
disappearances and forced displacement.
34 Decision of the Constitutional Court of 23 October 2013 C-740/13.
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implications for false positive killings. These cases may
be transferred from the ordinary jurisdictions to the
special jurisdiction responsible for trying perpetrators,
including members of the armed forces, for crimes
committed during the conflict. However, civil society
and human rights groups35 have opposed this proposal
since it would make perpetrators of false positive
killings eligible for reduced sentences or alternative
sentences (alternative to jail) offered by the SJP system.
This is even more problematic because these crimes
were not strictly speaking committed as part of the
conflict. Instead the conflict was used as a pretext to
execute civilians to artificially inflate the number of
rebel fighter deaths.36 According to the peace accord
and the legislation implementing it,37 it will be up to
SJP judges to determine if those accused of committing
false positive killings fall under the new jurisdiction.

2.3 Progress related to cases of forced displacement
The OTP has found there is reasonable basis to
believe that members of paramilitary groups and leftwing guerrilla groups are responsible for the crime
against humanity and war crime of forced
displacement.38 Each party to the conflict has engaged
in the systematic use of forced displacement as a tactic
to gain and control territory. Colombia’s internally
displaced population has rapidly increased throughout
the years, often making Colombia the country with the
highest number of displaced people in the world. In
2017, 7.2 million people were internally displaced in
Colombia, placing the country at the top of the
displaced persons list, ahead of Syria.39 The Internal
Monitoring Displacement Centre reported that 80%
of the displaced population live below the poverty line,
and that displacement affects mostly Afro-descendants
and indigenous populations, groups that are already

vulnerable in Colombia.40 In 2004, the Constitutional
Court of Colombia declared a permanent
unconstitutional state of affairs in light of the
displacement crisis, which resulted in the continual
violation of the fundamental rights of displaced
persons. This unconstitutional state of affairs created
obligations for local authorities to remedy the situation
under the Constitutional Court’s watch.41 However,
forced displacement remains a critical issue today even
as Colombia transitions out of the conflict. The OTP
has been monitoring national efforts to prosecute those
responsible for forced displacements.
2.3.1

The Peace and Justice Law

The bulk of forced displacement cases monitored
by the OTP fall within the jurisdiction of the Peace and
Justice Law (PJL) tribunals. The OTP has monitored
rulings rendered by the PJL tribunals, particularly
those against members of paramilitary groups. The
PJL42 was the government’s first real effort to create
legislation geared towards transitional justice. In order
to incentivise demobilisation and reintegration into
society, members of paramilitary groups were given
the option to confess their crimes in exchange for a
reduced sentence. In its early interim reports, the OTP
denounced the extreme delays of the PJL proceedings
in prosecuting those responsible for forced
displacements, as well as insufficient activities on the
part of the ordinary courts in trying other groups
responsible for this crime.43 In response to the OTP’s
concerns, the AG’s Office issued a 2012 internal
directive, which to date still constitutes a turning point
in the way Colombian authorities judicially address
crimes committed during the conflict. The directive set
a case selection policy for all investigative efforts of the
AG’s Office. All units, including the one in charge of

Id. n. 11, 27.
Adam Isacson, ‘Rescuing Colombia’s Post-Conflict Transitional Justice System’ (WOLA 29 November 2017)
<https://www.wola.org/analysis/colombias-post-conflict-justice-framework-remains-vague-becoming-less-fair/> accessed 2 April 2018.
This article states (quoting sources in a local news outlet ‘¿Habrá justicia si los ‘falsos positivos’ van a la JEP?’ Verdad Abierta (Colombia 19
April
2017)
<https://verdadabierta.com/habra-justicia-si-los-falsos-positivos-van-a-la-jep/> accessed 2 April 2018) that some judges from ordinary
criminal courts have suspended trials of old false positive cases because they think these cases must be handled by the SJP.
37 Law 1828 of 2016 (Amnesty Law) article 28. See also Acto Legislativo no 1 of 2017, article 23. An ‘Acto’ is a law that changes the
constitution.
38 OTP, Situation in Colombia: Interim report (ICC 2012) <https://www.fidh.org/IMG/pdf/otp_-_colombia_-_public_interim_report__november_2012.pdf> accessed 1 May 2018. .
39
‘Colombia vuelve a ser el país con más desplazados internos del mundo’ CNN (Colombia 24 May 2017)
<https://cnnespanol.cnn.com/2017/05/24/colombia-vuelve-a-ser-el-pais-con-mas-desplazados-internos-del-mundo/#0> accessed 1
May 2018.
40
‘Global Report on Internal Displacement’ (Internal Displacement Monitoring Centre and Norwegian Refugee Council 2017)
<http://www.internal-displacement.org/global-report/grid2017/pdfs/2017-GRID.pdf> accessed 5 April 2018.
41 Decision T-025/2004 (22 January 2004) <http://www.corteconstitucional.gov.co/relatoria/2004/t-025-04.htm> accessed 20 May
2018.
42 Law 975 of 2005.
43 Id. n. 10, 182.
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prosecuting paramilitary members through the PJL
system, would prioritise investigations of the most
responsible perpetrators for the most serious crimes
(international crimes and serious violations of human
rights law) committed on a large scale.44 This was the
beginning of macro investigations, and in effect, the
AG adopted the OTP’s own case selection policy.
Following this directive, prosecutions relating to
forced displacement accelerated, in particular within
the PJL system. The OTP noted the progress.45 In
2012 the PJL unit had opened 16 macro investigations
against 13 demobilised paramilitary commanders and
two mid-level FARC commanders. In 2013, each
leader was charged with several counts, including with
the crime against humanity of forced displacement
affecting around 200,000 victims in 23 departments of
Colombia.46 Importantly, in November 2014, the PJL
tribunal of Bogota issued the first macro judgement
involving a chief commander of a paramilitary group,
Salvatore Mancuso, and 11 mid-level commanders on
405 charges of forced displacement involving over
6,800 victims. In 2016 and 2017, the OTP noted
further sentences issued by PJL jurisdictions relating to
forced displacement, involving general commanders in
addition to low- and mid-level paramilitary fighters.47
While the ordinary justice system also convicted
FARC rebels for their role in forced displacements, the
OTP, in its most recent reports, requested further
information on the progress of these investigative
efforts.48 Now that the peace process has concluded,
the SJP has the mandate to investigate and try cases of
forced displacements committed by FARC rebels.
2.3.2

The Unit of Analysis and Context within
the Attorney’s General Office

In response to the OTP’s concerns regarding
delays, the Colombian prosecutorial authorities sought
to significantly increase their capacity to analyse and
address the context and patterns of large-scale crimes
for the purpose of prosecutions. Thus, the 2012
directive also created the Unit of Analysis and
Context, under which working groups would focus on

certain large-scale crimes or regions where criminal
organisations had committed mass atrocities,
including forced displacements. Throughout the AG’s
Office, teams of prosecutors are dedicated to working
on this issue. The OTP welcomed these efforts.49 The
unit supports prosecutors conducting macro
investigations involving multiple perpetrators and
victims, increasing efficiency in the delivery of justice
for grave crimes. The 2016 peace agreement50 further
advanced efforts to speed up prosecutions by creating
a Special Investigative Unit within the AG’s Office.
The Unit will be in charge of dismantling criminal
organisations that appeared following the
demobilisation of paramilitary groups – organisations
responsible for murders and massacres of human
rights defenders and people involved in the peace
process. Also notable is the fact that tribunals are
handing down decisions that emphasise the systematic
and generalised patterns of the crime of forced
displacement, often committed against vulnerable
communities such as Afro-Colombians or indigenous
communities.51
Forced displacement is therefore an area where the
OTP’s and the Rome Statute’s influence has been
tangible.

2.4 Progress related to gender based and sexual
violence
Reports indicate that sexual and gender-based
violence was prevalent during the armed conflict in
Colombia. A survey conducted in 2011 into women
and sexual violence during the conflict found many
incidences of sexual violence, including rape, forced
pregnancy, forced abortion, sexual harassment, forced
prostitution and forced domestic service.52 The OTP’s
2012 interim report on the preliminary examination
into Colombia found that between 2002 and 2012,
members of the state forces had engaged in sexual
violence that could amount to war crimes,
paramilitary groups had committed violations that
could amount to crimes against humanity and the
FARC and ELN had committed crimes of sexual

Ibid.180.
See OTP, ‘Report on Preliminary Examination Activities 2013’ (ICC 2013); and OTP, ‘Report on Preliminary Examination Activities
2014’ (ICC 2014).
46 See OTP, ‘Report on Preliminary Examination Activities 2015’ (ICC 2015).
47 See OTP, ‘Report on Preliminary Examination Activities 2016’ (ICC 2016);‘Report on Preliminary Examination Activities; and OTP,
‘Report on Preliminary Examination Activities 2017’ (ICC 2017).
48 Ibid.
49 OTP, ‘Report on Preliminary Examination Activities 2015’ (ICC 2015).
50 The Final Agreement for the End of the Conflict and the Building of a Stable and Lasting Peace (Acuerdo Final Para La Terminación
Del Conflicto Y La Construcción De Una Paz Estable Y Duradera) (2016), article 3.3.4.
51 ICC OTP, ‘Report on Preliminary Examination Activities 2017’ (2017).
52 Survey results are quoted in Boffey, id. n. 10, 90.
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violence that could amount to both war crimes and
crimes against humanity.53 Further, the UN Secretary
General’s 2013 report on sexual violence in conflict
found that there was evidence to suggest that non-state
armed groups in Colombia had used sexual violence to
displace populations.54 That report, as well as others,
also postulate that sexual violence has been used as a
weapon to intimidate and silence female political
candidates and leaders, activists and journalists.55
Due to its pervasive and serious nature, sexual
violence has been on the OTP’s agenda. There is
consensus in the literature that the OTP has had some
influence on two reforms concerning this issue in
Colombia, specifically, the sexual violence and security
forces policy of 2010 and the 1719 law of 2014. The
literature does not indicate any direct causal links
between the OTP’s actions and the enactment of these
reforms. Rather, the OTP’s involvement is one of
several factors that likely led to some positive
outcomes.
2.4.1

Sexual Violence and Security Forces Policy
2010

In 2010 the Ministerio de Defensa Nacional
(National Defence Ministry ‘MDN’) created a policy,
the Permanent Directive 11/2010, to reduce acts of
sexual violence by members of the security forces. The
policy emphasised zero tolerance for sexual violence as
well as the fact that sexual violence can constitute
international crimes. The MDN supplemented this
policy with another policy specifically focusing on
sexual and reproductive rights during the same year.
The later policy adopts the list of acts of sexual violence
enumerated in the Rome Statute, suggesting that the
Statute played a key role in providing the MDN with
relevant language for the policy. In addition to the
Rome Statute, both of these policies cite several
international legal documents that provided the
normative basis for the directives. In particular, the
directives cite declarations by the Inter-American
system and UN Security Council Resolutions

1325/2000 and 1820/2008 as having had an
influence. The MDN has also highlighted the potential
for sexual violence cases to go before the ICC if they
are not properly investigated and prosecuted at the
national level. Boffey posits that this was a formative
step in signalling to the security forces that their
members could be tried before the ICC if action is not
taken by the Colombian security forces themselves.56
The ICC and other international actors such as the
Inter-American system, and the UN Security Council
have been credited with pushing the MDN to take
these courses of action. The Colombian Constitutional
Court’s 2008 Tutela decision is also heralded as
compelling national institutions, including the MDN,
to design preventative policies and effectively sanction
alleged perpetrators.57 Hence “it would be difficult, if
not impossible”58 to isolate and attribute responsibility
to one institution for the positive policy changes.
Rather, the OTP worked in tandem with other
institutions to exert pressure on the MDN to bring
about these results.
2.4.2

Law 1719/14

In 2014 Colombian lawmakers passed Law
1719/14 which introduced increased accountability
for sexual violence, compelled investigators to consider
the systematic nature of such crimes during conflict
and highlighted that there can be no statute of
limitations for war crimes and crimes against
humanity, including acts of sexual violence that
amount to these international crimes. Further, this law
defined sexual violence as encompassing acts such as
forced pregnancy and sterilisation, reflecting the
OTP’s suggestion to Colombian authorities in its 2012
interim report to address these crimes, and the fact that
these specific acts of sexual violence are included in the
Rome Statute.59 Prior to this, crimes of sexual violence
were limited to acts such as rape in the Colombian
Penal Code.
Commentators

contend

that

this

law

was

OTP, ‘Situation in Colombia: Interim report’ (ICC 2012) 48 <https://www.fidh.org/IMG/pdf/otp_-_colombia__public_interim_report_-_november_2012.pdf> accessed 1 May 2018.
54 Report of the Secretary General, ‘Sexual Violence in Conflict’ (14 March 2013) UN Doc A/67/792–S/2013/149 3.
55 Ibid. ‘Colombia: Impunity perpetuates ongoing human rights violations’ (Submission to the UN Universal Periodic Review April-May
2013) (Amnesty International February 2013) AI-Index: AMR 23/005/2013 3; and Éadaoin O'Brien, Par Engstrom and David Cantor
‘In the shadow of the ICC: Colombia and international criminal justice’ (Expert conference on the International Criminal Court and
Colombia,
London
May
2011)
<https://www.academia.edu/1383204/In_the_Shadow_of_the_ICC_Colombia_and_International_Criminal_Justice> accessed 20 May
2018.
56 Id. n. 10, 204-6.
57 Ibid.
58 Ibid. 205.
59 Ibid. 154-5.
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influenced by the standards in the Rome Statute and
by the fact that the OTP placed, at the forefront of its
agenda, the need to address crimes of sexual
violence,60 especially in its 2012 report.61 Therefore,
on a normative level, the Rome Statute standards
played an important role in defining the crimes
stipulated in Law 1719, and the “focus of the Office’s
investigative activities might have been influential in
creating a perceived obligation to change the status
quo for the investigation and punishment”62 of crimes
of sexual violence. Another organisation that likely had
a strong influence on the drafting of this law is the
Office of the Special Representative of the SecretaryGeneral on Sexual Violence in Conflict, which
consulted with Colombian authorities for two years
prior to its enactment.63 Thus, like other positive steps
taken towards greater accountability in Colombia,
Law 1719 was the product of constant engagement
with Colombian authorities by a number of diverse
actors.
2.4.3

Need for further action

Despite these positive steps, certain commentators
note that the OTP could be doing more to push
Colombian authorities to prosecute larger numbers of
alleged perpetrators of sexual violence, especially highlevel perpetrators.64 Further, the OTP could be more
strongly encouraging the Colombian judiciary to
examine the gendered and systematic nature of these
crimes. For example, one critic argued that the
Colombian courts had handed down decisions
concerning sexual violence against female political
candidates on an individual basis, but had failed to
highlight the systematic nature of this crime as well as
the fact that women were targeted specifically because
of their gender.65 The Colombian courts reached these

unsatisfactory outcomes despite the existence of Law
1719/14, which came into effect before these cases
were handed down and which seeks to recognise the
systematic nature of sexual violence crimes. This
reflects the disconnect that sometimes exists between
the law and its implementation.
While the OTP has continued to monitor progress
on the investigation and prosecution of sexual violence
crimes and push the Colombian authorities when
progress has been slow,66 the Office could in the future
provide more specific targets and recommendations to
ensure that national proceedings concerning sexual
violence cases take heed of the gendered and
systematic nature of these crimes, and in fact
implement already existing laws, such as Law
1719/14.

2.5 Monitoring the peace process
The OTP’s preliminary examination in Colombia
has devoted significant attention to the peace process.
In fact, the preliminary examination commenced in
2004 as a result of the demobilisation negotiations with
paramilitary groups that led to the PJL of 2005.67 The
OTP was particularly wary of legislation permitting
the granting of amnesties to perpetrators of serious
crimes, effectively giving rise to impunity, and sent
official communications to the government to this
effect. When President Santos announced the
beginning of peace negotiations with the FARC, the
OTP stepped in once again, following closely the
progress of talks up until the historic peace agreement
was signed in 2016. Today it remains important for the
OTP to continue to monitor the implementation of the
peace agreement and its effect on the provision of

‘International Criminal Justice: The ICC and Complementarity’ (International Commission of Jurists 2014)
<http://www.iccnow.org/documents/complementarity_journal.pdf> accessed 1 May 2018; and Boffey, id. n. 10, conclusion.
61
OTP, ‘Situation in Colombia: Interim report’ (ICC 2012) <https://www.fidh.org/IMG/pdf/otp_-_colombia__public_interim_report_-_november_2012.pdf> accessed 1 May 2018.
62 Id. n. 10, 157.
63 Office of the Special Representative of the Secretary General for Sexual Violence in Conflict, ‘Press Statement by the Special
Representative of the Secretary-General on Sexual Violence in Conflict Zainab Hawa Bangura’ (UN 24 June 2014)
<https://www.un.org/sexualviolenceinconflict/press-release/press-statement-by-the-special-representative-of-the-secretary-general-onsexual-violence-in-conflict-zainab-hawa-bangura/> accessed 1 April 2018.
64 See for example Éadaoin O'Brien, Par Engstrom and David Cantor, ‘In the shadow of the ICC: Colombia and international criminal
justice’ (Expert conference on the International Criminal Court and Colombia, London May 2011) 38
<https://www.academia.edu/1383204/In_the_Shadow_of_the_ICC_Colombia_and_International_Criminal_Justice> accessed 20 May
2018.
65 Éadaoin O'Brien, Par Engstrom and David Cantor ‘In the shadow of the ICC: Colombia and international criminal justice’ (Expert
conference
on
the
International
Criminal
Court
and
Colombia,
London
May
2011)
38
<https://www.academia.edu/1383204/In_the_Shadow_of_the_ICC_Colombia_and_International_Criminal_Justice> accessed 20 May
2018.
66 The OTP in its 2016 preliminary examination report found that “relevant national proceedings for these crimes against members of the
FARC-EP, the ELN and state forces, appear limited”. See OTP, ‘Situation in Colombia: Interim report’ (ICC 2012) para 251
<https://www.fidh.org/IMG/pdf/otp_-_colombia_-_public_interim_report_-_november_2012.pdf> accessed 1 May 2018.
67 Rene Ureña, ‘Prosecutorial Politics: The ICC’s Influence in Colombian Peace Processes 2003–2017’ (2017) 111 (1) ASIL 104, 112.
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justice for grave crimes. It will also monitor the next
round of negotiations with the other left-wing guerrilla
group, the ELN.
2.5.1

Initial points of contention: case selection
and sentencing

Case selection has been one of the first points of
contention between the government and the OTP.
After expressing concerns for significant delays in the
PJL proceedings, the OTP welcomed the AG’s 2012
directive setting out criteria for the selection of cases
with a focus on prioritising the most responsible
perpetrators for the most serious crimes. When
President Santos’ government commenced its
negotiations with the FARC, the experience of the PJL
proceedings was very much present in everyone’s
mind. The Legal Framework for Peace, the
Constitutional amendment passed to authorise the
government to enter into an agreement with the
FARC, aimed to make justice more effective by
stipulating a case prioritisation strategy. The Legal
Framework for Peace prioritised the prosecution of
those most responsible for serious crimes, and in doing
so, expressly refers to the OTP’s own prosecutorial
strategy of case prioritisation.68 However, this time, the
OTP, and the new ICC Prosecutor, proved to be more
suspicious and critical of the Colombian authorities.
As the amendment was being reviewed by the
Constitutional Court, the Prosecutor sent a letter69 to
the Constitutional Court stressing that the OTP’s
policy of prioritising the most responsible perpetrators
was justified by the ICC’s complementary nature. In
turn, domestic jurisdictions would have to address the
bulk of crimes and perpetrators. Focusing on the most
responsible perpetrators at the national level, the OTP
argued, risks leaving numerous categories of
perpetrators out of the realm of accountability,
providing de facto amnesties in violation of the Rome
Statute.
In addition, the Legal Framework for Peace opened
the possibility for the provision of suspended sentences
to those who were not most responsible. On this

matter, the OTP sent another letter to the Court
asserting that Colombia would be in breach of its
international obligation should it allow for suspended
sentences for the main perpetrators of ICC crimes.70
In 2013, the Constitutional Court approved the
constitutionality of the Legal Framework for Peace.
Many commentators saw this decision as a rebuke of
the OTP’s warnings, and a sign of the Constitutional
Court’s own interpretation of international criminal
law.71 The Constitutional Court considered that as
part of a transitional justice process, it is acceptable
that members of armed groups obtain benefits so long
as victims’ rights are respected. However, the Court
attempted to reconcile this position with the OTP’s
concerns.72 According to the Court, those responsible
for crimes against humanity, genocide and war crimes
(ICC crimes) should be prioritised for prosecutions.
The Court also held that suspended sentences cannot
apply to those convicted for being the most responsible
for ICC crimes. Yet, other perpetrators could benefit
from suspended sentences.
Following this decision, the OTP provided certain
concessions to the Colombian authorities,73
recognising that peace processes and transitional
justice call for some flexibility. By 2015, the OTP had
accepted that it would assess admissibility by
monitoring whether those most responsible for serious
crimes are prosecuted domestically. That is, the OTP
would examine whether the same people who might
be investigated and prosecuted before the ICC are
subject to genuine national proceedings for
substantially the same conduct.74 With respect to
sentencing, the OTP conceded that while requiring a
sentence, the Rome Statute leaves member states
discretion to decide the type and length of sentences.
However, the Office also set acceptable parameters. It
rejected the possibility of suspended sentences for
perpetrators of serious crimes, but was willing to
recognise reduced and alternative sentences as long as
they respected “appropriate sentencing goals”, which
includes respecting victims’ rights, condemning
perpetrator conduct and providing guarantees of non-

Legislative Act No 1 of 2012. Also, Human Rights Watch reported that “the OTP’s prosecutorial strategy is cited in the official
explanation of the bill”: see Pressure Point: The ICC’s Impact on National Justice Id. n. 11, 42. A similar point is made my Grace Boffey, id. n. 10,
221.
69 OTP, ‘Report on Preliminary Examination Activities 2014’ (ICC 2014).
70 Ibid.
71 Id. n. 67, 118-119.
72 Id. n. 10, 172-3.
73 In its 2014 report on preliminary examinations the OTP acknowledged the decision and appreciated the intention of the Court to stay
in line with its Rome Statute obligations.
74 See a widely reported keynote speech: James Stewart, ‘Transitional Justice in Colombia and the Role of the International Criminal
Court’ (Bogota, ICC 13 May 2015) <https://www.icc-cpi.int/iccdocs/otp/otp-stat-13-05-2015-eng.pdf> accessed 20 May 2018.
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repetition.75 The OTP stated that any sentence that
would be “grossly or manifestly inadequate” in light of
the gravity of the crime or the degree of responsibility
of the offender would vitiate the genuineness of a
national proceeding, even if all previous stages of the
proceeding had been deemed genuine.76 Significantly,
the OTP not only adapted to the peace process, but
also considered the objectives of transitional justice
when assessing Colombia’s progress. As such,
alternative or reduced sentences were deemed
acceptable by the OTP as long as they fulfil the goals
of transitional justice that they are supposed to serve;
for example, demobilisation and obtaining truth for
victims.
The peace agreement reached between the FARC
and the Colombian government in August 2016
ultimately reflected the compromise struck between
the OTP and the government. The agreement created
the SJP,77 set to last a maximum of 20 years, with the
jurisdiction to investigate and prosecute those most
responsible for the most serious conflict-related crimes
committed before 1 December 2016, including cases
against members of the FARC, members of the armed
forces and those who, directly or indirectly,
participated in the internal armed conflict.78
Perpetrators can benefit from alternative or reduced
sentences provided they submit to the jurisdiction of
the SJP, reveal the truth, provide redress to the victims
and guarantee non-repetition.79 The OTP noted that
amnesties and pardons for crimes against humanity
and war crimes are excluded from the SJP system.80
Expectations are reportedly high.81 As of November
2017, 3,491 former guerrillas and 1,714 current and
former members of the armed forces expressed the

intention to be tried before the SJP. However, points
of contention have already arisen between the OTP
and national authorities regarding the new
jurisdiction. The SJP will have jurisdiction over alleged
crimes and perpetrators directly relevant to the
potential cases the OTP has identified.82 As a result,
the OTP has paid particular importance to the
legislation establishing the SJP and taken a more
critical approach than its position in 2015.
2.5.2

Current areas of contention between the
OTP and national authorities

The OTP has paid attention to the way the concept
of command responsibility – the responsibility of
superiors for crimes committed by subordinates – has
been defined. The Office has noted discrepancies with
the Rome Statute, which would question whether SJP
proceedings are carried out with the genuine intention
to deliver justice for international crimes.83 The initial
peace agreement (prior to its rejection by referendum)
required a higher threshold than what customary
international law and the Rome Statute require to
prove the superior’s responsibility. The agreement
required the commander to be in effective control and
have effective knowledge to be held responsible for the
subordinate’s conduct.84 Conversely, Article 28 of the
Rome Statute simply requires the commander to have
had sufficient control over the subordinate, so that he
knew or should have known about the criminal
conduct but failed to prevent or punish it. During the
renegotiation of the peace agreement, the parties
agreed to incorporate the Rome Statute definition for
command responsibility. However, in what is believed
to be a last minute concession to the Colombian

Id. n. 67, 120.
OTP, ‘Report on Preliminary Examination Activities 2014’ (ICC 2014).
77 The agreement creates the SJP as part of the Comprehensive System for Truth, Justice, Reparation and Non-Repetition (Sistema Integral
De Verdad, Justicia, Reparación Y No Repetición).
78 Relevant provisions are to be found in the Final Peace Agreement of 2016, the Legislative Act No 1 of 2017 (Constitutional Amendment)
and the Amnesty Law (Law 1828 of 2017). A statutory law (no 08-16 of 2017) is soon to be passed and will be setting further rules for the
SJP to be able to operate its jurisdiction; the SJP has now started its work. In 2017, magistrates were selected as well as the Director of the
Investigation and Prosecution Unit. In Spring 2018, the rules of the Tribunal were passed, and investigations have commenced. For more
information on SJP updates, see Juan David Moreno Barreto, ‘La Jurisdicción Especial para la Paz abre sus puertas’ El Espectador (Bogota
15 March 2018) <https://colombia2020.elespectador.com/jep/la-jurisdiccion-especial-para-la-paz-abre-sus-puertas> accessed 1 June
2018.
79 Three types of sentences are in fact offered (see Act No 1 of 2017, article 13 and Final Peace Agreement 5.1.2, numbers 60, 61, 62).
Because the law privileges restorative justice that provides victims with reparation and truth, it will offer reduced sentences between 5 to 8
years when the perpetrator submits voluntarily to the new jurisdiction and confesses the truth in the early stages of the process. Sentences
include effective restriction of liberty to avoid jail. Should they admit responsibility and confess only prior to sentencing, a reduced sentence
still applies, but it is a privation of liberty (jail). For those who refuse to confess, ordinary criminal sentences apply.
80 OTP, ‘Report on Preliminary Examination Activities 2016’ (ICC 2016). See also Amnesty Law (Law 1828 of 2017) article 23.
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Adam Isacson, ‘Rescuing Colombia’s Post-Conflict Transitional Justice System’ (WOLA 29 November 2017)
<https://www.wola.org/analysis/colombias-post-conflict-justice-framework-remains-vague-becoming-less-fair/> accessed 2 April 2018.
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military,85 the government amended the provision
such that Colombian military commanders will only
be liable for the conduct of their subordinates if they
had information about their crimes, and could be
exempt from liability if they did not have the
information even though they should have had it.86
This provision does not apply to ex-guerrilla members.
Despite a constitutional review, and an amicus brief
submitted by the OTP,87 the Colombian
Constitutional Court upheld the law. Command
responsibility is an area where the OTP has clashed
and will continue to clash with the system of
accountability put in place under the SJP. It remains
to be seen if this tension will lead to an actual ICC
investigation. In fact, as mentioned above, the OTP
has identified a list of commanders likely to be
responsible for false positive killings pursuant to ICC
standards, even if the SJP command responsibility
standards prevent them from being held to account.
More recently, in the last stages of the peace process
where the legislature has been producing laws to
implement the constitutional changes, the OTP has
identified further areas of concern that could show that
Colombia might be unwilling or unable to carry out
genuine proceedings, triggering an investigation. The
SJP’s initial amnesty laws made a distinction between
grave war crimes and other war crimes that do not
exist in the Rome Statute. Only grave war crimes
defined as war crimes committed in a systematic
manner were excluded from amnesties. In light of the
OTP’s criticism, the Constitutional Court removed
this distinction and excluded amnesties for all war

crimes in March 2018.88 Additionally, according to the
peace agreement, the SJP will have jurisdiction over
non-combatants – mostly civilians – who took part
directly or indirectly in the commission of crimes
during the conflict.89 This is a welcome provision given
the collusion between armed groups – often
paramilitary groups – and powerful civilians such as
those in control of agro-industries or mining, and those
working in the public sector. However, the OTP and
other human rights groups90 have expressed concern
as to how the jurisdiction would define those who fall
under this category. It seems so far that only civilians
who had a direct intention to commit crimes could fall
under the SJP’s jurisdiction,91 excluding those who
may have indirectly facilitated the commission of
serious crimes through their economic pursuits. Also
problematic is the fact that the SJP will be unable to
arraign accomplice civilians who will have to appear
voluntarily.92 Furthermore, the law provides that an
“effective restriction of freedoms and rights" could
constitute an alternative sentence granted under the
SJP.93 As an alternative to jail, a person who is
sentenced to an effective restriction to freedom will be
held in a cantonment zone where that individual’s
movements will be restricted. Yet, neither the peace
agreement94 nor subsequent laws stipulate the
confinement conditions. Human rights advocates
argue that the conditions should be such that they
resemble a strict penalty.95 While the OTP is ready to
concede that states can choose alternative types of
sentences, the Office has expressed concern over
whether proposed sentences will actually fulfil their
intended objectives and provide redress to victims.96

In his article for WOLA, Adam Isacson noted that the Senate’s final debate on the JEP-implementing law (Legislative Act No 1 of 2017)
took place with Colombia’s defence minister and armed forces’ chief watching every moment in person: see Isacson, id. n. 81.
86 See Final Peace Agreement, point 44; and Legislative Act No 1 of 2017, article 24.
87 In an amicus (OTP, Escrito de Amicus Curiae de la Fiscal de la Corte Penal Internacional Sobrela Jurisdicción Especial Para la Paz: Ante la Corte
Constitucional de la República de Colombia (ICC 18 October 2017) Reference no RPZ-0000001yRPZ-003), the Prosecutor noted that the
definition of command responsibility “frustrates the object of command responsibility in international law” and means that “people with
the material ability to prevent or to punish subordinates’ crimes, and who may have knowingly omitted doing so, could go unpunished”
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88 Decision of the Constitutional Court of 1 March 2018 regarding the constitutionality of the Amnesty Law (Law 1828 of 2017). See the
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de ley Estatutaria de Administración de la Jurisdicción Especial para La Paz (JEP)’ (DeJusticia 27 October 2017)
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91 Legislative Act No 1 of 2017, article 16.
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and made participation voluntary, which the Constitutional Court validated in its decision of 16 November 2017 regarding the
constitutionality of Act No 1 of 2017.
93 Legislative Act No 1 of 2017, article 25.
94 Final Peace Agreement, point 60.
95 Id. n. 81.
96 OTP, ‘Report on Preliminary Examination Activities 2017’ (ICC 2017).
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Thus, while Colombia and the OTP have both
evolved in their positions and adapted to take account
of each other’s arguments, there remain areas of
contention where the OTP still awaits Colombia’s
alignment with its Rome Statute obligations. The
latest law regulating the SJP’s mandate will have to be
reviewed by the Constitutional Court. It is likely that
the OTP will be watching.
3.0 FACTORS THAT LED TO CERTAIN
OUTCOMES IN COLOMBIA AND THE
OVERALL IMPACT OF THE ICC

3.1 Factors that led to outcomes
Throughout the preliminary examination,
Colombia and the OTP have been in conversation
about the adequate model of justice needed to respond
effectively to grave crimes committed in relation to the
conflict, or peripherally related to the conflict. Often,
they have been in disagreement, but both have shown
readiness to conciliate and adapt positions. It is worth
looking at the actual effect of the OTP’s preliminary
examination, if any, on Colombia’s legislation and
policies influencing the prosecution of perpetrators of
international crimes.
3.1.1

Concrete but indirect influence on legislative
and policy outcomes

The fear of an ICC investigation has led to clear
outcomes and actions in legislative and policy-making
processes. Yet, it seems that often this fear was
entertained by the authorities themselves as leverage
to push for their agenda, in particular with groups
responsible for grave crimes. The ICC was often
foreign or somewhat remotely involved in these
exchanges.

Quite tellingly, Colombia’s ratification of the Rome
Statute followed the failure of the first peace process
with FARC rebels.97 For the government, it was a way
of sending a strong message to the armed groups that
should they fail to collaborate, international
jurisdictions would step in.98 At the same time, many
officials also believed that submission to the ICC’s
jurisdiction would reduce the possibility of the
establishment of an international ad hoc tribunal, such
as those established in other armed conflicts by the
United Nations Security Council.99 Opting for the
ICC and its complementarity nature has enabled
domestic courts and institutions to address
international crimes without very significant
international intervention. The use of the ICC as a
threat and bargaining chip is illustrated by legislation
such as the PJL and subsequent constitutional
amendments related to the peace process. The
Colombian government, by using the Rome Statue to
support its position, has been able to communicate to
rebels that some form of punishment will be granted
and amnesties for international crimes are excluded.
Regarding the PJL, leaked recordings showed that
in 2003, during negotiations between Alvaro Uribe’s
government and the paramilitary groups, the prospect
of an ICC intervention was taken quite seriously by
paramilitary groups. The government harnessed this
fear to induce the paramilitary leaders into accepting
some form of jail sentence.100 As a result, the PJL of
2005 did not suspend criminal sentences but reduced
sentences in exchange for confessions and reparations
for victims. Subsequently, the OTP had a direct and
major influence by prompting the AG’s Office to issue
a policy of prioritisation and case selection,101 and to
move away from an incident-based approach to an
analysis of criminal context, patterns and the pursuit
of macro investigations. The then ICC Prosecutor
recognised that such a policy would remove the need

Upon starting his mandate in 1998, President Pastrana entered negotiations with the two left wing guerrilla groups, the FARC and the
ELN. Both efforts of negotiations were aborted in 2002. The kidnapping by the FARC of a Colombian Senator in February 2002 prompted
the government to end negotiations (Natalia Tamayo Gaviria, ‘Hace 16 años se rompió el proceso de paz entre el Gobierno Pastrana y las
Farc’ El Espectador (Bogota 21 February 2018) <https://www.elespectador.com/noticias/politica/hace-16-anos-se-rompio-el-proceso-depaz-entre-el-gobierno-pastrana-y-las-farc-articulo-740395> accessed 25 May 2018). Negotiations with the ELN fell through shortly after
due to the inability to come to an agreement.
98 Id. n. 10, 120.
99 Ibid. 92-3.
100 Id. n. 67, 108. The Government reassured paramilitaries that the ICC would not be a problem, so long as the law foresaw prison
sentences as required by the Court. See also, Boffey, id. n. 10, 115.
101
OTP, ‘Situation in Colombia: Interim report’ (ICC 2012) <https://www.fidh.org/IMG/pdf/otp_-_colombia__public_interim_report_-_november_2012.pdf> accessed 1 May 2018.
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for an ICC investigation.102 Nevertheless, while the
OTP has had an impact on peace negotiations and
relevant legislation,103 as seen above, the impact was
not exactly what the OTP had expected. Against the
OTP’s recommendations, the ICC’s own prioritisation
policy, focusing on high-level perpetrators, became the
cornerstone of national prosecutions for crimes
committed during the conflict. This was
constitutionalised by the Legal Framework for Peace.
Furthermore, while the OTP rejected suspended
sentences, it eventually accepted the possibility of
granting perpetrators of grave crimes alternative and
reduced sentences under certain conditions.104 It
remains to be seen how persistent pressure points such
as the definition of command responsibility will be
resolved.
It is also believed that the OTP had a role, though
indirect, in the Military Justice Reform’s collapse,105
even though the Constitutional Court struck down the
law on procedural grounds. While the OTP monitored
the reform in its reports and followed up with questions
during its 2013 country visit, it is the perceived threat
of an ICC investigation that played a determining
factor in its collapse. At the inception of the
preliminary examination and even before, members of
the Colombian army, in particular those responsible
for false positive killings, did fear the possibility of an
ICC investigation.106 This was leveraged by civil
society organisations and authorities when negotiating
with the military and responding to their demands.107
The OTP itself 98emobili the military’s fear of
prosecutions to push for reforms.108 However, the
OTP ended this influence when it finally conceded
that the Rome Statute did not dictate any preference

for civilian courts over military courts.109
3.1.2

The influence of other international actors

Finally, it is important to note that that the ICC has
not been alone in spurring and shaping accountability
processes for serious violations of human rights of
international humanitarian law in Colombia. Various
Colombian officials110 have admitted responding to
the views and pressure of entities like the InterAmerican system, the OHCHR in Colombia, and the
United States government. The Inter-American Court
of Human Rights’ (IACtHR) jurisprudence played a
determining role when the authorities were
negotiating with paramilitary groups in the lead up to
the PJL of 2005. At this point, the OTP had not
opened its preliminary examination nor provided
substantial advice on how to address serious crimes in
the midst of peace talks. In search of guidance,
Colombian authorities decided to follow the
IACtHR’s jurisprudence regarding amnesties.111 The
authorities were aware that the IACtHR would have
blocked any mobilisation efforts that did not also
provide for justice. The Colombian authorities in fact
believed that not following the IACtHR’s
jurisprudence would expose them to an ICC
investigation. As a result, the PJL system was initially
designed to prosecute all perpetrators up until the
OTP suggested implementing a system of case
selection. On multiple occasions, the IACtHR has
found the State to be in violations of its obligations
under the American Convention for Human Rights in
judgments concerning massacres, forced displacement
and/or extra judicial killings.112 The Inter-American
Commission has led country visits and, in the past,

Id. n. 67, 112-113; and Boffey, id. n. 10,221-2. Further, a former Colombian Attorney General told HRW that “he decided to adopt a
prioritisation model in part because of the threat of an ICC investigation, but also because he thought it would enable more efficient
prosecutions”: id. n. 11, 47.
103 From interviews conducted by Human Rights Watch (HRW), including with one Constitutional Court judge, it appears that OTP’s
letters to the Court had significant influence over its 2013 decision regarding the constitutionality of the Legal Framework for Peace: id. n.
11, 42.
104 For more information, see paragraph 2.5.1 of this chapter.
105 From interviews conducted by HRW, including with one Constitutional Court judge, it appears that OTP’s letters to the Court had
significant influence over its 2013 decision regarding the constitutionality of the Legal Framework for Peace: id. n. 11, 43-44.
106 Ibid.
107 Ibid. HRW reports that “a former Defence Ministry official said that he often ‘used the ICC as a backup in negotiations with members
of the military’ about legislative proposals to prosecute them”. A similar point is raised by Boffey, id. n. 10, 221.
108 “According to a former Defence Ministry official, during one meeting, OTP officials ‘threatened’ that transferring ‘false positives’ to
military jurisdiction could affect the OTP’s assessment of admissibility”: id. n. 11, 43.
109 OTP, ‘Report on Preliminary Examination Activities 2013’ (ICC 2013).
110 Ibid. 56
111 Id. n. 67, 109.
112 See for instance: Inter-American Court of Human Rights Case of the 19 merchants v. Colombia (5 July 2004) (forced disappearance, victims’
right to know the truth); Inter-American Court of Human Rights Case of the Mapiripan massacre v. Colombia (15 September 2005) (right of
victims to reparation, to know the truth and state obligation to investigate); Inter-American Court of Human Rights Case of the Massacre of
La Rochela v. Colombia (11 May 2007) (murder of civil servants, state obligation to investigate).
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placed Colombia on its blacklist of countries for its
poor human rights record.113 These critiques have
prompted the Colombian government to better
comply with international human rights law and
change its negative reputation regarding human
rights.
However, at times the influence of other actors has
also proved to be at odds with the ICC’s objectives,
which serves as a reminder that the ICC’s role often
has to be measured against a political context. For
instance, the United States, a close Colombian ally
known for its anti-ICC stance, has influenced
Colombia’s commitment to prosecuting international
crimes, but in a detrimental manner. Upon the request
of the United States, the Colombian government114
extradited paramilitary fighters who were being
investigated by the PJL system. Today, some of them,
thanks to plea deals, have now been released and
authorised to remain in the United States, while truth
and reparations were never provided to victims.

3.2 Overall, has the ICC’s involvement been
positive or negative?
Measuring the success of the OTP’s intervention in
Colombia is greatly dependent on how positive
complementarity is defined. As former Prosecutor
Ocampo argued, the fewer cases that reach the ICC,
the more effective its actions can be deemed to be. It
means national authorities are carrying out their
primary task of delivering justice for international
crimes. When opening the preliminary examination in
2004, Prosecutor Ocampo advocated for a positive
complementarity approach where the OTP’s role
would be to shape and foster domestic institutions to
prosecute perpetrators in line with the Rome
Statute.115 Fourteen years after the preliminary
examination was initiated, it is evident that positive
complementarity has occurred in a variety of ways that
defied the OTP’s initial predictions.

3.2.1

Positive complementarity and transitional
justice

The Colombian peace process has required the
OTP to engage in a balancing exercise and ultimately
evolve in its positions. Early in the preliminary
examination, the OTP was confronted with the
argument that achieving peace required departing
from ordinary and standard forms of justice and
criminal accountability. Mindful of not undermining
the peace process, the OTP has thus adapted to the
Colombian authorities’ positions, while attempting to
set boundaries to ensure that transitional justice
measures focusing on peace deals and demobilisation
would still align with the goals of the Rome Statute,
and not leave serious crimes unpunished.116 In the end,
the peace process has had as much of an impact in
Colombia as it has had on the way the OTP has come
to interpret the Rome Statute and conduct its
monitoring over the situation. In fact, fourteen years
of preliminary examination reveals that national
authorities have come to offer their own vision of the
Rome Statute in the context of transitional justice,
which the OTP has had to wrestle with and sometimes
concede to. Quite strikingly, the debate on sentences
has indicated how the OTP has been willing to take
heed of certain transitional justice objectives when
assessing the genuineness of reduced and alternative
sentences. This arguably reveals that transitional
justice is now an element of the admissibility
assessment.
3.2.2

Colombia’s systematic use of the Rome
Statute

The ongoing preliminary examination has likely
had the effect of encouraging Colombia to utilise the
Rome Statute’s aims and language in legislation,
policies and court rulings where relevant. Colombian
national authorities and actors have become wellversed in international criminal law. NGOs, human

Id. n. 10, 33.
Ibid. 114. These extraditions prompted the ICC Prosecutor to have concerns: see ‘Carta enviada por el fiscal Moreno de la CPI’ El
Espectador (Bogota 16 August 2008) <https://www.elespectador.com/impreso/politica/articuloimpreso-carta-enviada-el-fiscal-moreno-decpi> accessed 2 April 2018.
115 Ibid. 107.
116 An OTP official interviewed by HRW said that “this meant it [the OTP] would not interfere in a peace process unless it believed that
the peace process would result in impunity.” According to the official, the OTP does not take the “back seat” when peace negotiations are
ongoing in an ICC state party. Instead, it “tries ... [to] have peace processes adjust to the Rome Statute.” Interviewees described the OTP’s
engagement via its public statements as “cautious,” which they attributed to the peace process: id. n. 11, 50. This position was also voiced
by the ICC’s Deputy Prosecutor: James Stewart, ‘Transitional Justice in Colombia and the Role of the International Criminal Court’
(Bogota, ICC 13 May 2015) <https://www.icc-cpi.int/iccdocs/otp/otp-stat-13-05-2015-eng.pdf> accessed 20 May 2018.
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rights groups, and civil society117 in general have not
hesitated to use legal arguments founded in the Rome
Statute and even present them before the
Constitutional Court to argue against measures
proposed by the government in the Military Justice
Reforms, the PJL or the Legal Framework for Peace.
A former Attorney General interviewed by Human
Rights Watch described this phenomenon as a
“’culture of international justice’” within the
Colombian civil society, that is, a repeated appeal to
the ICC and human rights bodies to advocate for
justice.”118 Furthermore, the AG’s Office has applied
definitions of international crimes to cases that
occurred long before the Rome Statute entered into
force and the ICC had jurisdiction in Colombia. For
instance, the AG declared the murders of the former
Minister of Justice, Rodrigo Lara Bonilla, and former
presidential candidate, Luis Carlos Galan as
constituting crimes against humanity.119 The AG has
also argued that the disappearances that occurred
during the attack on the Justice Palace in 1991 are
ongoing crimes and could justify an ICC investigation
if not properly prosecuted in Colombia.
However, it can be questioned whether this
assimilation of ICC standards yields real progress in
terms of accountability for grave crimes. For instance,
it is argued that one transitional justice goal, the
granting of reparations, might have been used by the
Colombian government as an excuse to diminish the
importance of another equally important transitional
justice goal, criminal responsibility.120 The
government has focused on reparations, creating the
illusion of having addressed accountability for serious
crimes without strongly pursuing individual criminal
accountability. This in turn has led some
commentators to argue that the “preliminary
examination may not have resulted in decreased
impunity for human rights abusers or an increased
deterrence effect on future would-be perpetrators.”121
In addition, the prospect of an ICC investigation has

been used as a tool of negotiation and pressure
between domestic actors. For the Colombian
executive, this has transpired in its negotiations with
both paramilitary groups and FARC members. The
AG’s Office has used the threat of an ICC
investigation to push for prosecutions of false positive
killings and of politicians colluding with paramilitary
groups. Yet, such tactical use of the ICC does not
necessarily amount to bringing the domestic system
more in line with the Rome Statute. Colombian
authorities have been ready in the past to override the
OTP’s position should it contradict its policies.
3.2.3

The OTP’s persistent watchdog role

There is still a lot to accomplish to deliver proper
justice for international crimes. Human Rights Watch
points to the lack of progress in prosecuting senior
army officials for their responsibility in false positive
killings.122 Worse, army commanders may have
managed to shield themselves from command
responsibility under the SJP. As the precedent set by
PJL demonstrates, special jurisdictions do not
necessarily meet the high expectations placed on them.
In 2017, over ten years after its inception, PJL
tribunals had rendered 47 sentences, covering 8% of
perpetrators who submitted to the jurisdiction.123
Problematically, Colombian authorities have been
reluctant to share information about ongoing
investigations, in particular when it comes to cases
concerning false positive killings.124 They have argued
that Colombian law prevents them from divulging
information relating to judicial investigations and that
the Rome Statute does not create such an obligation.
It is also believed that many officials are afraid that the
information could be used by the ICC in potential
cases against military personnel.125 This begs the
question whether the preliminary examination has the
necessary credibility to support the positive
complementarity advocated by the OTP. Colombian
officials interviewed by Human Rights Watch seem to

Id. n. 11, 53.
Ibid.
119 Id. n. 10, 184.
120 An example is the Victims Law 1441 of 2011. The law allows victims of the conflict (fulfilling certain criteria to qualify as victims) to
apply for monetary compensation and other forms of compensation (education, land restitution, etc.) through administrative channels,
independently of a criminal sentence against their perpetrators.
121 Id. n. 10, 111.
122 Id. n. 11.
123 See ‘Justicia y Paz costó $11 billones pero solo hay 47 sentencias’ El Colombiano (Colombia 22 April 2017)
<http://www.elcolombiano.com/colombia/paz-y-derechos-humanos/las-cuentas-y-resultados-de-la-ley-de-justicia-y-paz-BK6378012>
accessed 3 May 2018. In 2015, it was estimated that only 10% of demobilised paramilitaries were part of the PJL proceedings: see ’La
Magnitud de los Crímenes Develados por Justicia y Paz’ Verdad Abierta (Colombia7 December 2015) <https://verdadabierta.com/lamagnitud-de-los-crimenes-develados-por-justicia-y-paz/> accessed 1 April 2018.
124 See, in particular OTP, ‘Report on Preliminary Examination Activities 2015’ (ICC 2015).
125 Id. n. 11, 38.
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reveal that many state officials are focused on
addressing the OTP’s concerns in a superficial manner
in order to “extinguish the fire” with no intention or
incentive to design long-term solutions. The
preliminary examination has also spanned such a long
period that many do not see the ICC’s intervention as
a threat anymore. Having said that, the OTP’s most
recent interim report indicates that a new approach
may be on the horizon. While it has confined its role
to monitoring ongoing proceedings and raising issues
of compliance with the Rome Statute, the OTP is now
revealing to the Colombian authorities specific cases
under its scrutiny, at least regarding false positive
killings, alluding to the possibility of an investigation if
the OTP’s targets are not sufficiently met.
4.0 LESSONS FOR THE SRI LANKAN
STATE AND ACTORS WORKING
TOWARDS ACCOUNTABILITY IN
SRI LANKA
Colombia’s interaction with the ICC and other
actors involved in promoting accountability in
Colombia, such as the media, civil society, the
diplomatic community, INGOs and other
international and regional organisations, and the way
these local and international actors interact between
themselves, can help us to draw lessons for Sri Lanka.
In particular, the Colombian experience is useful for
understanding how the Sri Lankan State can better
interact with international and local partners to
promote accountability, and how local and
international actors can co-ordinate their efforts to
pressure the government to fulfil its promise to
prosecute international crimes through the setting up
of a special court. Lessons are drawn not only from
the positives but also from the shortfalls found in the
Colombian experience.
However, before examining what lessons can be
drawn from the Colombian experience for Sri Lanka,

it is necessary to briefly explore the socio-political
context in Sri Lanka, as well as the current dynamics
between the Sri Lankan government and international
actors.

4.1 The socio-political context in Sri Lanka and
role of local civil society and international
actors
In January 2015 the current leader of Sri Lanka,
President Sirisena, came to power with a commitment
to fostering reconciliation between the different ethnic
communities through concurrent constitutional and
economic reforms, and a transitional justice agenda
that includes setting up a special court with
international participation. These actions and
commitments set President Sirisena apart from his
predecessor, Mahinda Rajapaksa, who was in power
when the war concluded. Rajapaksa is accused of
committing international crimes, both during and
after the war, though he has vehemently denied them
and has rejected persistent calls by local and
international actors to set up a Court to investigate and
prosecute perpetrators.126
While President Sirisena and his government
initially demonstrated a commitment to accountability
by co-sponsoring UN Resolution 30/1, certain
government Ministers have gradually backtracked on
their promise to set up a special court.127 They first
asserted that there would be no international
participation in prosecutions and then that no ‘war
heroes’ – military personnel who fought the LTTE –
will be touched.128 In fact, since it co-sponsored UN
Resolution 30/1, the government has failed to outline
a clear and comprehensive transitional justice agenda
with benchmarks and timelines.129 The government
has taken a sequencing approach to transitional
justice, delaying the establishment of a judicial body
while progressing other transitional justice
mechanisms, when UN Resolution 30/1 calls for a

Ranga Sirilal, ‘Sri Lanka to start up special court on alleged war crimes’ Reuters (Colombo 2 December 2015)
<https://www.reuters.com/article/us-sri-lanka-rights-idUSKBN0TK5E120151201> accessed 2 August 2018.
127 See Raisa Wickrematunge, ‘Flip-flopping on accountability: A timeline’ (Groundviews 23 March 2018)
<http://groundviews.org/2018/03/23/update-flip-flopping-on-accountability-a-timeline/> accessed 3 October 2018 for a timeline of
comments by the Sri Lankan Government on accountability.
128
‘Sri
Lanka
leader
to
shield
general
from
war
crimes
case’
Al
Jazeera
(4
September
2017)
<https://www.aljazeera.com/news/2017/09/sri-lanka-leader-shield-general-war-crimes-case-170903193335527.html> accessed 15
August 2018.
129 See OHCHR ‘Report of the Office of the United Nations High Commissioner for Human Rights on promoting reconciliation,
accountability and human rights in Sri Lanka’ (25 January 2018) UN Doc A/HRC/37/23; ‘Amnesty International urges Sri Lanka to
provide timeline for full implementation of Resolution 30/1’ (Public statement) (Amnesty International 19 March 2018) AI-Index: ASA
37/8090/2018 <https://www.amnesty.org/download/Documents/ASA3780902018ENGLISH.pdf>; and OHCHR, ‘Report of the
Office of the United Nations High Commissioner for Human Rights on Sri Lanka’ (10 February 2017) UN Doc A/HRC/34/20 para 61.
126
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comprehensive approach.130 It has also made
contradictory remarks about the proposed judicial
mechanism, from explicitly committing to
operationalising what was promised in the Resolution
to asserting that a Court would have no international
involvement.131
There are two main reasons for these mixed
messages and minimal action. First, the social and
political climate is not wholly conducive to prosecuting
alleged perpetrators within the former government
and its forces. Many in the majority ethnic Sinhalese
community are opposed to prosecuting members of
the military, grateful for their role in ending what
seemed like an eternal and unwinnable war against the
LTTE. Second, Sinhalese nationalists are both
shaping and exacerbating the narrative that action
against the military is anti-Sinhalese and a bow to
international pressure. For instance, the establishment
of the Office on Missing Persons was characterised by
Mahinda Rajapaksa as a betrayal of the armed forces
and the country as a whole.132
Furthermore, local elections in early 2018 saw
Mahinda Rajapaksa’s party, Sri Lanka Podujana
Peramuna (SLPP), win 255 out of the 340 directly
elected seats. This reveals persistent support for
Rajapaksa. All of this indicates a certain reservation,
or even hostility, in the political and social climate
towards prosecutions of international crimes in Sri
Lanka. The government’s inconsistent messaging
around the proposed judicial mechanism and lack of
engagement with the public on why it is necessary and
important for the country, has meant that those

opposing accountability, particularly those in the
SLPP, have managed to capitalise on the
government’s silence to spread certain mistruths,
especially around who could be prosecuted.133
Meanwhile, various United Nations mechanisms
monitoring Sri Lanka’s progress on its transitional
justice commitments have also, to a certain extent,
been inconsistent in their monitoring. For example,
the former Special Rapporteur on the promotion of
truth, justice, reparation and guarantees of nonrecurrence, Pablo de Greiff, was initially strong on his
expectation that the government must investigate,
prosecute and punish those responsible for
violations.134 However during his last visit to Sri Lanka
in late 2017, de Greiff failed to strongly advocate for a
judicial mechanism and put forward a tangible process
of how one could be established,135 to the
disappointment of many civil society organisations on
the ground.136 Similarly, in March 2018, the UN
Human Rights Council in its assessment of Sri Lanka’s
progress on fulfilling its commitments under
Resolution 30/1 failed to hold Sri Lanka to account
for its lack of headway on this issue. For example,
when the government stated at the Council that the
judicial mechanism under Resolution 30/1 would be
a purely domestic one, the members of the Human
Rights Council failed to pushback.137
On the other hand, the Special Rapporteur on the
promotion and protection of human rights and
fundamental freedoms while countering terrorism,
Ben Emmerson, has taken a strong approach. During
a country visit in 2017 he asserted that the inertia on

UNHRC ‘Resolution 30/1 on promoting reconciliation, accountability and human rights in Sri Lanka’ (14 October 2015) UN Doc
A/HRC/RES/30/1, preambular para 15.
131
See Raisa Wickrematunge, ‘Flip-flopping on accountability: A timeline’ (Groundviews 23 March 2018)
<http://groundviews.org/2018/03/23/update-flip-flopping-on-accountability-a-timeline/> accessed 3 October 2018 for a timeline of
comments by the Sri Lankan Government on accountability.
132 Mahinda Rajapaksa, ‘Betraying The Armed Forces Through The ‘Office Of Missing Persons’’ Colombo Telegraph (Colombo 20 July
2016) <https://www.colombotelegraph.com/index.php/betraying-the-armed-forces-through-the-office-of-missing-persons/> accessed
13 August 2018.
133 See Niran Anketell, ‘Accountability and a political solution: A response to Ram Manikkalingam’ (South Asian Centre for Legal Studies
(SACLS) 14 February 2016) <http://sacls.org/media-articles/english/accountability-and-a-political-solution-a-response-to-rammanikkalingam> accessed 1 October 2018; and Indumini Randeny and Isabelle Lassée, ‘The Politics of Sequencing: A Threat to Justice?’
(SACLS 2016).
134 UN OHCHR, ‘Observations by the Special Rapporteur on the promotion of truth, justice, reparation and guarantees of non-recurrence,
Mr.
Pablo
de
Greiff,
on
the
conclusion
of
his
recent
visit
to
Sri
Lanka’
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April
2015)
<https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=15820&LangID=E> accessed 13 October 2018.
135 UN OHCHR, ‘Sri Lanka must step up progress on transitional justice, UN expert finds’ (23 October 2017)
<https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=22276&LangID=E> accessed 13 October 2018.
136 Raisa Wickrematunge, ‘Beyond Box-Ticking: Unpacking Pablo de Greiff’s Statement on Sri Lanka’ (Groundviews 6 November 2017)
<http://groundviews.org/2017/11/06/beyond-box-ticking-unpacking-pablo-de-greiffs-statement-on-sri-lanka/> accessed 13 October
2018.
137 SACLS’ TJ Bulletin, ‘TJ inSight’ (SACLS March 2018) <http://sacls.org/images/publications/bulletins/SACLS_BULLETIN__MARCH_2018.pdf> accessed 1 June 2018.
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progress on transitional justice, “reflects the continuing
influence of certain vested interests in the security
sector, who are resistant to change, and above all, to
accountability.”138
The UN OHCHR, which has been periodically
monitoring Sri Lanka’s progress on transitional justice
pursuant to UN resolutions 30/1 and 34/1,139 has also
taken a relatively strong approach. The Office has
called on UN Human Rights Council member states
to explore avenues for universal jurisdiction, as the Sri
Lankan government has failed to set up a special court
supported by international practitioners to date.140
The OHCHR has, however, failed to set strict
benchmarks for the government to adhere to, despite
calling on the government to “present a
comprehensive strategy on transitional justice, with a
timebound plan to implement the commitments
welcomed by the Human Rights Council in its
resolution 30/1.”141 Given that the government has
failed to set a timebound plan, it is necessary for the
OHCHR to propose one, with the government’s
input.
It is evident that UN communications on the issue
of accountability in Sri Lanka have not been consistent
and have, with respect to some UN mechanisms,
weakened over time. This is problematic for two main
reasons: first, it dilutes the UN’s message; and second,
it fails to keep the government accountable to its
commitments at a time when the government has been
significantly backtracking on them.
A new approach by government and international
and local actors is needed. The Colombian case, where
the OTP and other non-government groups have been
relatively consistent in their messaging, though with
some missed opportunities along the way, could prove
useful for drawing lessons.

4.2 Lessons for the Sri Lankan government and
actors working towards accountability in Sri
Lanka
4.2.1 Viewing international involvement as an
opportunity and not as a threat
As the Colombian experience demonstrates, by
choosing to engage with the OTP by responding to its
calls for further information, and by meeting with
OTP staff to discuss how Colombia can fulfil and
comply with Rome Statute obligations and standards,
the Colombian authorities have been able to join the
negotiating table. Instead of international actors predetermining what Colombia should be doing, the
authorities have engaged in a dialogue with the OTP
(and other actors like the IACtHR) and have had the
opportunity to explain their positions. In this way,
Colombia has not only been able to fulfil its
international law obligations by enacting laws such as
Law 1719/14, which amended the definition of sexual
violence to align with international standards, it has
also been able to shape the way the OTP assesses
fulfilment of Rome Statute obligations. For instance,
the OTP has accepted Colombia’s decision to hand
down reduced and alternative sentences to certain
classes of perpetrators under the SJP system. The
authorities argued that this was a necessary
compromise to ensure that the peace deal of 2016
successfully came to fruition. The OTP has agreed to
this reasoning, provided that reduced sentences do not
undermine the very goals of transitional justice.
Presently, the Sri Lankan government has reneged
on its promise to set up a special court, stating that
international involvement is unnecessary.142 However,
if Sri Lanka, like Colombia, decided to engage with,
and accept international involvement, it would be in a
good position to shape outcomes. In this way, a special
court would have international as well as local

‘Full Statement by Ben Emmerson, UN Special Rapporteur on human rights and counter-terrorism, at the conclusion of his official
visit’ (Groundviews 15 June 2017) <http://groundviews.org/2017/07/15/full-statement-by-ben-emmerson-un-special-rapporteur-onhuman-rights-and-counter-terrorism-at-the-conclusion-of-his-official-visit/> accessed 1 October 2018.
139 UN Human Rights Council Resolution 34/1 proceeds UN Resolution 30/1 and focuses on promoting reconciliation, accountability
and human rights in Sri Lanka.
140 ‘UN regrets Sri Lanka's slow progress in establishing transitional justice mechanisms’ (Colombo Page 22 March 2018)
<http://colombopage.com/archive_18A/Mar22_1521658025CH.php> accessed 13 October 2018; and UN OHCHR ‘Report of the
Office of the United Nations High Commissioner for Human Rights on promoting reconciliation, accountability and human rights in Sri
Lanka’ (25 January 2018) UN Doc A/HRC/37/23.
141 UN OHCHR ‘Report of the Office of the United Nations High Commissioner for Human Rights on Sri Lanka’ (10 February 2017)
UN Doc A/HRC/34/20, para 65.
142 ‘“As Long As I Am The President, No International Participation In Judicial Process” Sirisena Declares’ (Colombo Telegraph 9 July 2016)
<https://www.colombotelegraph.com/index.php/as-long-as-i-am-the-president-no-international-participation-in-judicial-processsirisena-declares/> accessed 17 September 2018.
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involvement, and Sri Lanka could have a strong say on
the exact divide between the international and the
national.143 Therefore, international involvement
should not be viewed as a threat but as an opportunity
to take ownership of the process, ensure that justice is
context-sensitive and guarantee that justice for
international crimes is as domestic as possible and as
international as necessary.
4.2.2

Need for agreed benchmarks on transitional
justice in Sri Lanka

A key criticism that Human Rights Watch has
about the OTP’s involvement in Colombia is the fact
that the Office’s recommendations have been, up until
now, vague. The recommendations have not provided
specific benchmarks and indicators that the
Colombian authorities should reach by precise
timelines.144 This has led to slow progress on
prosecutions and a loss of credibility in the eyes of the
OTP’s partners, who are crucial players in ensuring
that the Colombian authorities fulfil their obligations
under the Rome Statute.
Similarly, the OHCHR, which is mandated to
monitor Sri Lanka’s progress under Resolution 30/1,
has failed to set benchmarks. The OHCHR, together
with the government, should set specific targets and a
timeline for the implementation of commitments
under Resolution 30/1, including the establishment of
a special court. By working with OHCHR to set these
targets, the government should view these
interventions not as a threat but as an opportunity to
progress commitments it made in 2015 with external,
expert assistance, and as an opportunity to shape the
transitional justice agenda.
4.2.3

Greater collaboration between international
and local actors in monitoring the
government’s compliance of agreed
benchmarks

The Colombian experience has shown that positive
outcomes likely cannot be attributed to one actor, the

OTP, alone. Rather, a multitude of actors, including
the diplomatic community, INGOs, NGOs and
regional and international bodies had a stake in the
issue. Despite the involvement of these diverse actors,
some commentators posit that advocacy efforts could
be coordinated better to make sure that consistent and
strategic messaging is given, and that sustained
pressure is exerted on the state authorities.145
Likewise, when it comes to Sri Lanka, once
timebound benchmarks have been established, local
and international actors should provide consistent
messaging to the government to ensure that it
maintains its promises. The OHCHR when
monitoring Sri Lanka’s progress periodically, should
assess the government’s progress against the agreed
upon benchmarks. Other UN mechanisms, such as the
Human Rights Council, special rapporteurs and treaty
body mechanisms, including the Human Rights
Committee, should also monitor Sri Lanka’s progress
in this regard and provide consistent messaging.
In Colombia, the government’s failure to comply
could mean the beginning of an OTP investigation.
While a similar threat is not present in Sri Lanka, the
OHCHR’s recent recommendation to UN member
states to consider other avenues, such as the
application of universal jurisdiction, to pursue
accountability,146 suggests that there are tangible risks
if the government does not fulfill its commitments.
Thus, consistent messaging in this regard is crucial.
This messaging can also be used by third party
states during bilateral engagement with the Sri Lankan
government, whether related to trade, aid or other
matters, to push progress against the benchmarks.147
Finally, local and international NGOs and civil
society can also utilise the benchmarks set by the
OHCHR (and agreed to by the government) to sustain
pressure on the government to realise them. These
actors could also inform the relevant UN mechanisms
when government compliance is weak, strengthening
dialogue between local and international actors.148

A good example of a justice mechanism that has a balanced mix of both international and national actors is the ECCC.
Id. n. 11, 130.
145 Collaboration by the OTP with other international institutions, civil society and third states is desirable in order for international criminal
justice to have a greater impact in Colombia: see Éadaoin O'Brien, Par Engstrom and David Cantor, ‘In the shadow of the ICC: Colombia
and international criminal justice’ (Expert conference on the International Criminal Court and Colombia, London May 2011)
<https://www.academia.edu/1383204/In_the_Shadow_of_the_ICC_Colombia_and_International_Criminal_Justice> accessed 20 May
2018; and Pressure Point: The ICC’s Impact on National Justice, id. n. 11, 17.
146 UN OHCHR, ‘Report of the Office of the United Nations High Commissioner for Human Rights on promoting reconciliation,
accountability and human rights in Sri Lanka’ (25 January 2018) UN Doc A/HRC/37/23, para 52.
147 Ibid. 18.
148 With collaborative efforts between local and international actors, and particularly the ‘shaming’ of government when benchmarks aren’t
met, Risse, Ropp and Sikkink’s final stage of the ‘spiral model’ may be realised. That is, human rights norms, including, accountability,
may be institutionalised into state practice.
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4.2.4

Use of targeted communication strategies to
inform the public

In its recent report on preliminary examinations,
Human Rights Watch claimed that the OTP did not
engage in “publicity aimed at stimulating interest in
accountability among the general public, civil society,
and international donors to build and sustain
conditions favourable to justice and strategic alliances
to reinforce OTP efforts.”149 This is problematic as it
has meant that the public was often times unaware of
the OTP’s activities and therefore did not always
understand its viewpoints and actions. Further, it has
meant that the public is and has been at times unaware
of benchmarks (if any) and standards that the
authorities must reach,150 resulting in minimal
pressure on these officials to take specific and concrete
steps towards increased accountability. The OTP
should, Human Rights Watch asserts, pursue
“publicity that equips strategic allies [civil society and
international partners] with information regarding the
status of domestic proceedings, which can strengthen
their advocacy with the government and lead to the
OTP receiving information that verifies or disputes
this account.”151
It is important that actors working on, and in Sri
Lanka, do not make the same mistakes. As mentioned
above, those who oppose accountability in Sri Lanka
have been successful at mobilising most of the
mainstream media to spread misinformation about
Resolution 30/1. Local civil society organisations
have been left to counter the misinformation on
their own. Therefore, it is imperative that the
government and other local actors, together with
international actors, better engage with the media to
communicate the need for accountability. There
should be consistent messaging, with government and
civil society leading the way to ensure that there is no
reinforcing of the perception that transitional justice is
a foreign imposition. The government and local civil
society should particularly focus their efforts on
showcasing to the public Sri Lanka’s long, pre-colonial
history of turning to prosecutions and accountability to
address injustices,152 and recent quantitative studies
demonstrating the strong link between prosecutions

with international involvement and sustained peace in
post-conflict societies.153
5.0 CONCLUSION
The ICC’s preliminary examination into
Colombia has seen its share of highs and lows. The
OTP has shaped Colombia’s actions on criminal
accountability, particularly within the context of the
peace processes. This has been done through
continuous monitoring, engagement, critique and
assistance, as well as some concessions on the part of
the OTP. Notably, positive gains cannot be attributed
solely to the work of the OTP. Other international, as
well as local and regional actors have played their part.
Aside from gains made, the OTP’s engagement could
be improved through the enunciation of specific
indicators and timelines for the Colombian authorities
to follow, and targeted and greater engagement with
other actors and the media to ensure that strong and
sustained pressure is exerted on the State to fulfil its
obligations.
Finally, there are important lessons the Colombian
experience can teach Sri Lanka. Specifically, the Sri
Lankan authorities should not view international
involvement as a threat but see it as an opportunity to
gain a seat at the decision-making table and secure
legitimacy within the international arena. Better
engagement with international and local actors, and
the direct involvement of international experts in the
setting up of a special court, should be perceived by the
government as a way to fulfil its promises and gain the
tools and expertise necessary to prosecute
international crimes. International actors like the
OHCHR should provide the Sri Lankan authorities
with specific transitional justice targets, agreed upon
by the Government. All actors could then use these
benchmarks to measure and push for progress. Lastly,
international and local actors, including the
government, should enunciate to the public the need
for accountability and the fact that it is a locally-owned
process. All of this is necessary to ensure that criminal
accountability can be delivered to the thousands of
victims in Sri Lanka.

Ibid. 19.
Éadaoin O'Brien, Par Engstrom and David Cantor ‘In the shadow of the ICC: Colombia and international criminal justice’ (Expert
conference on the International Criminal Court and Colombia, London May 2011)
<https://www.academia.edu/1383204/In_the_Shadow_of_the_ICC_Colombia_and_International_Criminal_Justice> accessed 20
May 2018.
151 Id. n. 11, 19.
152 ‘Is criminal justice and accountability a ‘foreign concept’?’ (SACLS 30 July 2018) <http://sacls.org/blog/is-criminal-justice-andaccountability-a-foreign-concept> accessed 13 October 2018.
153 ‘Does accountability for international crimes committed during a conflict lead to sustainable peace?’ (SACLS 20 June 2018)
<http://sacls.org/blog/accountability-and-sustainable-peace> accessed 13 October 2018.
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1.0 INTRODUCTION

I

n October 2015, the UN Human Rights Council
(UNHCR) adopted Resolution 30/11 ‘Promoting
reconciliation, accountability and human rights in
Sri Lanka’, co-sponsored by the Sri Lankan
government. The Resolution envisaged an ambitious
transitional justice framework to facilitate a smooth
recovery from conflict, address human rights violations
of the past 30 years, and prevent their recurrence. The
transitional justice process in the Resolution was
designed to have four pillars, namely, truth-seeking,
justice, reparations, and guarantees of non-recurrence.
These pillars are further supported by the
recommendations contained in an earlier investigative
report of the Office of the High Commissioner for
Human Rights, Investigation on Sri Lanka (OISL).2
The government of Sri Lanka committed to
establishing four institutions to that effect: a
commission for truth, justice, reconciliation and nonrecurrence; an office of missing persons; an office for
reparations; and a Special Court. Strong emphasis was
placed on criminal accountability of the perpetrators
with a view to build confidence in the people of all
communities of Sri Lanka. In order to secure

accountability, the Sri Lankan government agreed on
the proposal to establish a judicial mechanism
involving participation of commonwealth and other
foreign judges with a special counsel to investigate
allegations of violations and abuses of human rights
and international humanitarian law (IHL).3 The OISL
report had recommended as essential a hybrid special
court to prosecute war crimes in Sri Lanka, to give
confidence to all Sri Lankans, in particular the victims,
in the independence and impartiality of the process.4
2.0 BATTLING A CULTURE OF IMPUNITY
Beyond the rhetoric of criminal accountability,
there have been very few cases of prosecutions for
serious crimes committed during the armed conflict in
Sri Lanka.5 The culture of impunity supported by the
regime serves as an enabler for continuous cycles of
violence in the context. Similarly, it wouldn’t be a
stretched claim to argue that the recurrent episodes of
ethno-religious violence against Muslims, which first
emerged in 2012-14 with the support of Mahinda
Rajapaksa’s government and re-emerged in AprilMay 2017 and November 2017, are emboldened by
the government’s failure to prosecute those responsible

UN Human Rights Council (UNHRC), Resolution 30/1 (14 October 2015) UN Doc A/HRC/RES/30/1.
UN Office of the High Commissioner for Human Rights (UN OHCHR), ‘Report of the OHCHR Investigation on Sri Lanka (OISL)’
(16 December 2015) UN Doc A/HRC/30/CRP.2.
3 Ibid.
4 Ibid. 1246.
5 In October, four soldiers were found guilty of sexually assaulting two Tamil women in Vishvamadu in 2010.
1
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for violence and hate speech under the Rajapaksa
regime.
Not long after co-sponsoring the Resolution, the
coalition government in Sri Lanka backtracked on its
commitment to establish a hybrid court to prosecute
violations of human rights and IHL.6 The ‘unity
government’, formed by the Sri Lankan Freedom
Party (SLFP) and the United National Party (UNP) in
their pursuit of diverging political interests, has
compromised on the reforms and transitional justice
processes.7
However, the recommendation of a hybrid court
found some support from within the country, for
instance, from the Consultative Task Force on
Reconciliation Mechanisms (CTF).8 The rationale
behind the hybrid model, which includes both
domestic and international staff, is to address the
affected community’s concerns of political
interference, lack of faith in the domestic mechanism,
fear of reprisals and discrimination during the trials,
and capacity within Sri Lanka to deal with
international crimes.9 As a middle ground between
polarised demands of an international mechanism and
local adjudication, the CTF, in a detailed proposal,
recommended a hybrid court with a sufficient number
of international judges alongside Sri Lankan judges to

ensure the presence of at least one international judge
per bench and to pre-empt delays due to the absence
of one or more judges. However, international
participation was to be phased out once trust and
confidence in domestic mechanisms would be
established and when the required expertise and
capacity would have been built up at the national
level.10 Therefore, such a court would not only serve
the purpose of upholding justice for past human rights
violations but also help reform the existing judicial
system. The CTF report recommended international
participation in the Office of the Special Counsel of
prosecutors and investigators, in addition to the
provision of technical assistance.11
Recent trends suggest a growing aversion within
the government towards international participation in
the court, including an outright rejection of the idea of
a hybrid court by both the President and the Prime
Minister, on different occasions.12 One of the main
arguments advanced to further the claim that a hybrid
tribunal would not be “politically feasible”13 is that
such participation of foreign judges would require a
constitutional amendment, which can only be passed
after a referendum.14 In addition to the opposition on
the grounds of national sovereignty and constitutional
impediments, a general lack of political will to establish
a hybrid court in Sri Lanka is also apparent.15

Raisa Wickrematunge, ‘Flip-flopping on accountability: A timeline’ (Groundviews 23 March 2018)
<http://groundviews.org/2018/03/23/update-flip-flopping-on-accountability-a-timeline/> accessed 20 January 2019.
7 For a full report on the stance of Sri Lankan political parties on the reconciliation process, see the International Crisis Group, ‘Sri
Lanka’s Transition to Nowhere’ (16 May 2017) Crisis Group Asia Report No 286.
8 A group of prominent civil society members were appointed by the Government and supported by the Secretariat for Coordinating
Reconciliation Mechanisms to conduct national consultations on reconciliation mechanisms. The Consultation Task Force on
Reconciliation Mechanisms (CTF) recruited representatives of local civil society, political, feminist, healthcare and religious leaders as
Zonal Task Force members (ZTF), who could conduct consultations on the ground across the various districts and provinces. On 3
January 2017, combining the reports from ZTF’s, the CTF presented its final report to former President Chandrika Bandaranaike
Kumaratunga, Chairperson of the Office for National Unity and Reconciliation. See also, ‘Sri Lankan Panel Backs Hybrid Courts for
War Crimes’ Associated Press (Colombo 5 January 2017) <https://www.voanews.com/a/srilankan-panel-backs-hybrid-courts-warcrimes/3664798.html> accessed 20 January 2019.
9 CTF, ‘Final Report of the Consultation Task Force on Reconciliation Mechanisms Vol I’ (17 November 2016) 239-242 <http://warvictims-map.org/wp-content/uploads/2017/02/CTF-Final-Report-Volume-I-Nov-16.pdf> accessed 20 January 2019.
10 CTF, ‘Final Report of the Consultation Task Force on Reconciliation Mechanisms Vol I’ (17 November 2016) Observations and
Recommendations, recommendations 6.1-6.15 <http://war-victims-map.org/wp-content/uploads/2017/02/CTF-Final-ReportVolume-I-Nov-16.pdf> accessed 20 January 2019.
11 Ibid.
12 Id. n. 10; ‘Maithri Lambasts Divaina For Inflammatory Journalism, Reiterates His Stand Against Foreign Judges’ (Video Clip) (Colombo
Telegraph 10 July 2016) <https://www.colombotelegraph.com/index.php/maithri-lambasts-divaina-for-inflammatory-journalismreiterates-his-stand-against-foreign-judges/> accessed 20 January 2019; and Azzam Ameen, ‘Sri Lanka President wants “internal” war
crimes court’ BBC (21 January 2016) <https://www.bbc.com/news/world-asia-35376719> accessed 22 January 2019.
13 Disna Mudalige,‘Hybrid Court not feasible: OM’ Daily News (Colombo 3 March 2017)
<http://www.dailynews.lk/2017/03/03/local/109361/%E2%80%98hybrid-court%E2%80%99-not-feasible-prime-minister> accessed
21 January 2019.
14 ‘The new UNHRC Resolution and Hybrid Court’ Daily Mirror (Colombo 21 March 2017) <http://www.dailymirror.lk/article/Thenew-UNHRC-resolution-and-Hybrid-Court-125876.html> accessed 22 January 2019.
15 ‘Had guts to dismiss UN demand for foreign judges: Sirisena’ The Hindu (Colombo 3 March 2017)
<https://www.thehindu.com/news/international/had-guts-to-dismiss-un-demand-for-foreign-judges-sirisena/article17402049.ece#>
accessed 16 November 2018; and ‘Sri Lanka says ‘no’ to foreign judges in war crimes probe’ The Hindu (Colombo 5 March 2017)
<https://www.thehindu.com/news/international/sri-lanka-says-no-to-foreign-judges-in-war-crimes-probe/article17413166.ece>
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To entertain the idea of a purely domestic court
to prosecute international crimes, the question that
needs to be addressed is whether such a process would
lead to effective, independent and impartial
prosecutions. The acquittal of all those accused for the
2006 murder of N. Raviraj, a Tamil National Alliance
parliamentarian, in December 201616 did not send out
a promising message on fairness in the judiciary. In
June
2017,
the
Special
Rapporteur
on
the Independence of Judges & Lawyers published a
report on the situation of Sri Lanka noting serious
drawbacks in the domestic judicial mechanism.17 The
report highlights the inadequacy of the constitutional
jurisdiction of the Supreme Court; lack of
independence of the judiciary; lack of clear and
transparent process for the appointment of judges,
attorney-general, and state counsels; and that
language is a big barrier in making justice accessible to
the Tamil community.18 The Special Rapporteur
recommended that ‘the country needs to conduct a
strict exercise of introspection, so as to improve the
independence, quality and credibility of its judiciary,
the Attorney-General’s department and the police
forces’.19 In the absence of these reforms, Sri Lanka’s
ability to conduct effective large-scale prosecutions for
serious human rights violations remains highly
questionable.
It is against this backdrop, and in particular the
apparent unwillingness and inability of the Sri Lankan
authorities to prosecute serious human rights
violations, that the following sections analyse the
legality, possibility, and implications of war crimes
trials by third states exercising extraterritorial criminal
jurisdiction. Part III of the chapter discusses the legal
basis for third states to conduct extraterritorial
prosecutions for international crimes. Part IV focuses
on the existing international practice concerning
exercise of universal jurisdiction with a primary focus
on the situations in Chile, Chad and Syria. These casestudies are discussed in the context of the political and
institutional impact of extraterritorial prosecutions on
each of these situations. In conclusion, the authors

present a concrete possibility of invoking criminal
jurisdiction in another state for international crimes
committed in Sri Lanka, in the absence of domestic
judicial accountability meeting the requisite
international standards of fair and independent war
crimes trials within the country (Part V).
3.0 LEGAL BASIS OF
EXTRATERRITORIAL PROSECUTIONS
International Law establishes avenues for the
prosecution of large-scale human rights violations.
Such international crimes may not only be tried by
international courts, but also by domestic courts
located outside of the territory where they were
committed. Traditionally, a state could exercise
criminal jurisdiction over an offense on the basis of one
of the following principles: the territoriality principle
(when an offense occurs in the prosecuting state's
territory);20 the nationality principle (when the
offender is a national of the state);21 the passive
personality principle (when the victim is a national of
the state);22 and the protective principle (when an
extraterritorial act threatens the state’s security or a
basic governmental function).23
However, as a fourth basis of jurisdiction,
universal jurisdiction has been gaining significant
ground over the last century. Universal jurisdiction
permits the courts of any state to try perpetrators of
international crimes committed outside its territory by
citizens of another state and against citizens of another
state. It is exercised despite the apparent absence of
any of the aforementioned direct links between the
prosecuting state and the offence, perpetrators, or
victims. Thus, universal jurisdiction can be
distinguished from other forms of jurisdiction in that
there is no condition that the suspect or victim be a
citizen of the state exercising jurisdiction, or that the
crime took place on its territory.
Universal jurisdiction is based on the idea that

accessed 16 November 2018.
16 In July 2016, a similar jury acquitted six soldiers of the 1996 massacre of 26 Tamil civilians at Kumarapuram in the eastern port city of
Trincomalee: Dharsha Jegatheeswaran and Mario Arulthas, ‘Impunity reigns in Sri Lanka: The Kumarapuram massacre and acquittals’
(PEARL March 2017).
17 ‘Report of the Special Rapporteur on the independence of judges and lawyers on her mission to Sri Lanka’ (12 June 2017) UN Doc
A/HRC/35/31/Add.1.
18 Ibid.
19 Ibid. para 96; ‘UN Rapporteur’s Report Hammers SL Judiciary’ The Daily Mirror (Colombo 13 June 2017)
<http://www.dailymirror.lk/130767/UN-Rapporteur-s-report-hammers-SL-judiciary> accessed 21 January 2019.
20 For a detailed discussion on jurisdictional bases see Ian Brownlie, Principles of Public International Law (7th edn, Oxford University Press
2008) 299-322.
21 Ibid.
22 Ibid.
23 Ibid.
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certain crimes are of such a significant gravity that they
affect the fundamental interests of the international
community as a whole.24 In legal philosophy, the
principle of universality derives its rationale solely
from the nature of the crime.25 Based on this, it is often
asserted that universal jurisdiction can be exercised
over the gravest international crimes, namely: war
crimes, crimes against humanity, genocide, torture
and enforced disappearance.26
Universal jurisdiction is a derivative jurisdiction,
whereby the state exercising this jurisdiction derives its
authority to prosecute from the international
community whose interests are affected by such
offences. While resorting to universal jurisdiction the
prosecuting state is acting as an agent on behalf of the
international community because it has an interest in
the preservation of world order as a member of that
community.27 The basis of such extraterritorial
prosecutions is the serious nature of the crimes and the
purpose is exclusively to ensure accountability for
perpetration of these crimes.
According to a comprehensive study on universal
jurisdiction legislation conducted by Amnesty
International in 2012, 147 of the 193 UN member
States provide for universal jurisdiction over at least
one of the four recognised international crimes in their
domestic law.28 At least 16 additional states provide for
universal jurisdiction over conduct amounting to a
crime under international law as an ordinary crime
under domestic law.29

The implementation of universal jurisdiction laws
around the world has largely come on the heels of the
birth and growth of modern international human
rights law and international criminal law.30 The
principle has been reinforced by international
conventions since the Second World War, such as by
the universally ratified 1949 Geneva Conventions and
other subsequent conventions addressing grave human
rights violations.31 In these Conventions states have
made commitments to prosecute and punish
perpetrators of certain serious violations of
international humanitarian law and international
human rights law.
After the experience of the International Tribunal
of the Former Yugoslavia (ICTY), the International
Criminal Tribunal of Rwanda (ICTR), and the
International Criminal Court (ICC), it has been
recognised that the limited mandate and capabilities of
international tribunals leaves an impunity gap. As a
result, states have increasingly begun to see their
critical role in prosecuting international crimes when
both domestic and international bodies are unable or
unwilling.
Some states have actively begun to fill that gap
and are prosecuting international crimes that took
place extraterritorially, but over which they may still
exercise jurisdiction on the basis of nationality, passive
personality, and universal jurisdiction principles. In
2017 alone, there were 126 ongoing extraterritorial
cases in fourteen states regarding international crimes,

See, for example, UN General Assembly (UNGA), ‘The scope and application of the principle of universal jurisdiction (Agenda item
87): “Observations by Belgium on the scope and application of the principle of universal jurisdiction”’
<http://www.un.org/en/ga/sixth/65/ScopeAppUniJuri_StatesComments/Belgium_E.pdf> accessed 22 January 2019.
25 Princeton University Program in Law and Public Affairs, ‘The Princeton Principles on Universal Jurisdiction 28’ (University of
Minnesota, Human Rights Library 2001) Principle 1.1: Universal jurisdiction is criminal jurisdiction based solely on the nature of the
crime, without regard to where the crime was committed, the nationality of the alleged or convicted perpetrator, the nationality of the
victim, or any other connection to the state exercising such jurisdiction <http://hrlibrary.umn.edu/instree/princeton.html> accessed 1
March 2018.
26 See, for example, ‘Universal Jurisdiction: A Preliminary Survey of Legislation Around the World – 2012 Update’ (Amnesty
International 9 October 2012) AI-Index number: IOR 53/019/2012
<https://www.amnesty.org/en/documents/ior53/019/2012/en>/ accessed 5 November 2018.
27 See, for example, Dapo Akande, ‘The Jurisdiction of the International Criminal Court over Nationals of Non-Parties: Legal Basis and
Limits’ (2003) 1 (3) JICJ 618, 626 (“acting on behalf of the international community as a whole”); Marc Henzelin, Le principe de l’universalité
en droit pénal international, Droit et obligation pour les États de poursuivre et juger selon le principe de l’universalité (Geneva/Brussels, Helbing &
Lichtenhahn/Bruylant 2000) 412 (“agents executifs”); and M. Cherif Bassiouni, ‘Universal Jurisdiction for International Crimes:
Historical Perspectives and Contemporary Practice’ (2001) 42 VJIL 81.
28 TRIAL International, International Federation for Human Rights (FIDH), European Centre for Constitutional and Human Rights
(ECCHR), Fundación Internacional Baltasar Garzón (FIBGAR), ‘Make Way for Justice #2: Universal Jurisdiction Annual Review 2016’
(FIDH 2016) <https://www.fidh.org/en/issues/international-justice/universal-jurisdiction/make-way-for-justice-2-40-cases-tounderstand-universal-jurisdiction> accessed 5 November 2018. It was also determined in this report that universal jurisdiction practice in
the Netherlands, France, Germany, Switzerland, and the United Kingdom could be used by other states as examples of current best
practice – albeit with a number of caveats.
29 Id. n. 30, 2.
30 Id. n. 32.
31 UNGA Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (adopted and opened for
signature 10 December 1984) UNTS 1465, 85; and International Convention for the Protection of All Persons from Enforced
Disappearance (adopted 20 December 2006 entered into force 23 December 2010) 2716 UNTS 3.
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with 119 ongoing at present.32 This trajectory is likely
to continue upward over the coming years.
4.0 PRACTICE OF EXTRATERRITORIAL
PROSECUTIONS OF INTERNATIONAL
CRIMES
In the past three decades, in particular, there have
been multiple selected attempts by third states to
conduct extraterritorial prosecutions of international
crimes committed elsewhere.33 Regardless of their
success, each of these proceedings have managed to
curtail the spaces of impunity for perpetrators of these
crimes to varying extents. Even at the domestic level,
state leaders and high or mid-ranking officials ‘most
responsible’ for the international crimes have been
indicted, arrested, and convicted by third states. This
section discusses three such situations, in the context of
international crimes committed on the territories of
Chile, Chad, and Syria, where the domestic
jurisdictions were either unwilling or incapable of
prosecuting such large-scale violations of international
human rights.
Chile
The arrest of the eighty-two year old former
general and dictator of Chile, Augusto Pinochet, in
London at the request of a Spanish magistrate for the
serious human rights violations committed during his
regime from 1973 to 1990 was one of the most
significant events in the trajectory of international
criminal justice. The arrest had noteworthy impact on
issues of state immunity, extraterritorial criminal
prosecutions, and the relationship between domestic
and international legal systems.
The decades following the violent overthrowing of
the Chilean government in 1973 witnessed large-scale

unlawful killings, disappearances, and torture – all
carried out with an underlying purpose to track down
and murder opponents of Augusto Pinochet’s military
regime in Chile. Before stepping down in 1990,
Pinochet had also brought into effect amnesty laws to
prevent any future prosecutions for the crimes
committed by his regime. Subsequently, these laws
were upheld by the Constitutional Courts of Chile,34
thereby essentially leaving no recourse for victims to
seek justice at the domestic level. As a result, victims
and human rights lawyers resorted to other
alternatives. In March and July of 1996, the
Progressive Union of Prosecutors of Spain, together
with human rights organisations, activists and lawyers
from Argentina and Chile, filed criminal proceedings
in Spanish courts charging Argentine and Chilean
military officers with the “disappearances of Spanish
citizens in both countries.”35 The complaint also
included allegations of genocide, terrorism, and crimes
against humanity.36 Although the initial cases were
based on the jurisdictional basis of victims being
Spanish nationals (passive personality jurisdiction),
when the investigations expanded, the Spanish court
also resorted to cases of Chilean victims invoking
universal jurisdiction. Finally, the Spanish Judge
Baltasar Garzon held that the Court had jurisdiction
to investigate the allegations in the complaint and took
witness testimonies in the following years.37
In October 1998, when Pinochet left Chile and
travelled for medical treatment to the UK, the
Metropolitan Police, based on the extradition request
of Judge Baltasar Garzon, arrested Pinochet. After his
arrest, the UK also received extradition requests from
Switzerland, France and Belgium.38
His detention and arrest were challenged in the
UK inter alia on the ground of state immunity. The
House of Lords Appeal, overruling the judgment of the
Divisional Court in 1998 noted that the UK had an

TRIAL International, FIDH, ECCHR, REDRESS, FIBGAR, ‘Make way for justice #4: Momentum Towards Accountability
Universal Jurisdiction Annual Review 2018’ (TRIAL International 2018) <https://trialinternational.org/wpcontent/uploads/2018/03/UJAR-Make-way-for-Justice-2018.pdf> accessed 19 November 2018.
33 For a detailed report on the trends and patterns of third state prosecutions of international crimes, see Joseph Rikhof, ‘Fewer places to
hide? The impact of domestic war crimes prosecutions on international impunity’ (2009) 20 (1) CLF 1.
34 See Insunza Bascunan, Ivan Sergio Case, Recurso de Inaplicabilidad, Corte Suprema de Chile, Revista de Derecho y Jurisprudencia y
Gaceta de los Tribunales (24 August 1990) part 2 subsesction 4, 64 <https://ihl-databases.icrc.org/applic/ihl/ihlnat.nsf/xsp/.ibmmodres/domino/OpenAttachment/applic/ihl/ihlnat.nsf/9D9BB8E9CE6E6071C12576DC005BA584/CASE_TEXT/Case%20of%20Insunza%20Bascu%C3%B1%C3%A1n%20%20Decision%20of%2024%20August%201990.pdf> accessed 22 January 2019.
35 See Richard J. Wilson, ‘Prosecuting Pinochet: International crimes in Spanish domestic law’ (1999) 21 (4) HRQ 927-979; and Naomi
Roht-Arriaza, ‘The Pinochet precedent and universal jurisdiction’ (2000) 35 NELR 311.
36 Ibid.
37 Spanish National Court, Central Court of Criminal Proceedings Number 5, Case 19/97 (4 November 1998); and Spanish National
Court, Case 1/98 (5 November 1998).
38 See Andrea Gattini, ‘Pinochet Cases’ in Max Planck Encyclopedia of Public International Law (June 2007)
<http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e859> accessed 21 January 2019.
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obligation under the 1984 Convention Against
Torture to either extradite or prosecute Pinochet and
that he had no immunity from the jurisdiction of
British courts with respect to his alleged crimes under
international law and therefore, he had no immunity
from extradition.39 However, finally it was established
that Pinochet was unfit to stand trial and he was sent
back to Chile.40 By that time, dozens of cases had been
filed against him in Chile. In July 1999, the Chilean
Supreme Court overturned the application of the
Chilean Amnesty Law in cases of enforced
disappearances.41 In August 2000, the Supreme Court
lifted Senator Pinochet’s parliamentary immunity and
allowed prosecution for his direct involvement in
incidents where military officers had travelled to
various locations in the country, tortured political
opponents in jail, and killed at least 70 persons after
mock processes.42
Despite the fact that Pinochet died in 2006 without
facing a full-fledged trial or conviction, the
implications of Pinochet’s arrest and subsequent
proceedings extended beyond this particular case. It
marked a broadening of the space for victims,
international human rights organisations and lawyers
to seek criminal prosecutions for international crimes
in third states. These proceedings provided the
essential sense of redress for the victims of the junta
regime of Chile leaving a tremendous symbolic and
expressive significance.43 Certainly, these proceedings
opened doors for more such extraterritorial
prosecutions of heads of states in future on the basis of
universal jurisdiction.

Chad
On May 30, 2016 former dictator of Chad (1982 –
1990), Hissène Habré was convicted of crimes against
humanity, war crimes, and torture, including sexual
violence and rape by the Extraordinary African
Chamber in the Senegalese court system and
sentenced to life in prison.44 On April 27, 2017 an
appeals court confirmed the verdict and ordered
Habré to pay 123 million Euros as compensation to
victims.45 This conviction of a former head of state for
crimes committed during his regime was a result of the
exercise of universal jurisdiction. After the trial shifted
to multiple forums, Habré was finally convicted by a
specially created court in Senegal, in a country
thousands of miles away from Chad, for crimes which
took place over 25 years prior to the conviction.
However, the steering force which led this trial
through various courts, jurisdictions, and political
dynamics was the persistent effort of victims and their
supporters (inspired by the Pinochet precedent).
In 1982 Habré overthrew the sitting government
of Goukouni Wedeye in order to take power. Eight
years of his regime witnessed widespread political
killings, systematic torture, thousands of arbitrary
arrests, and the targeting of ethnic groups.46 These
extensive human rights violations occurred as a part of
the suppression of the rebellion against the regime in
southern Chad. As found out by a subsequent Truth
Commission, Habré specifically targeted certain
ethnic groups in Chad, such as the Sara, Hadjerai, and
the Zaghawa on the claim that they posed a threat to

R., ex parte Pinochet v. Bartle and Commissioner of Police for the Metropolis [1998] UKHL 41, [2000] 1 AC 61, [1998] 3 WLR 1456, [1998] 4
All ER 897, (1998) 37 ILM 1302, (2002) 119 ILR 51: “[t]he development of international law since the Second World War justifies the
conclusion that by the time of the 1973 coup d’état, and certainly ever since, international law condemned genocide, torture, hostage
taking and crimes against humanity (during an armed conflict or in peace time) as international crimes deserving of punishment. Given
this state of international law, it seems to me difficult to maintain that the commission of such high crimes may amount to acts performed
in the exercise of the functions of a Head of State” (Lord Steyn).
40 On 2 March 2000 the UK Home Secretary ordered the release of Pinochet. The reasons (medical grounds) were set out in the letters
which the Secretary of State sent to the four requesting States (reproduced in 119 ILR 317 (id. n. 43)). For a more detailed analysis please
see Andrea Gattini (id. n. 42).
41 The 1978 Decree Law No 2191 was taken down on the ground that such crimes must be considered ‘continuous crimes’ as long as the
fate or whereabouts of the victim has not been determined, as stated in the Organisation of American States, Inter-American
Convention on Forced Disappearance of Persons (published 9 June 1994 entered into force 28 March 1996) article 3.
42 Id. n. 42.
43 Id. n. 39.
44 Ministére Public c. Hissein Habré, Extraordinary African Chambers (Jugement) Chambre Africaine Extraordinaire D’Assises (30 May
2016) <http://forumchambresafricaines.org/docs/JugementCAEd'Assises_Penal&Civil_.pdf> accessed 21 January 2019.
45 Le Procureur Général c. Hissein Habré (Arret) Extraordinary African Chambers (Chambre Africaine Extraordinaire D’Assises) Situation en
République du Tchad (27 April 2017) <http://www.chambresafricaines.org/pdf/Arr%C3%AAt_int%C3%A9gral.pdf> accessed 22
January 2019.
46 Reed Brody, ‘Bringing a Dictator to Justice: The Case of Hissène Habré’ (2015) 13 (2) JICJ 209.
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his rule. Under his rule, an estimated 40,000 people
were killed and over 200,000 people tortured by the
National Security Service, the Direction de la
Documentation et de la Sécurité (DDS).47 In 1990,
Habré was deposed in a civil war by Chad’s current
president Idriss Deby, Habré’s former minister of
defence and military chief of staff. Habré subsequently
fled Chad and sought exile in Senegal.
It is at the sole initiative of the victims and their
documentation and evidence gathering that criminal
proceedings against Habré were put in motion in
Senegal.48 In January 2000, a coalition of victims and
leading human rights groups in Chad and Senegal,
along with international organizations , the
‘International Committee for the Fair Trial of Hissène
Habré’ filed a criminal complaint in the Dakar
Regional Court alleging torture, war crimes and
crimes against humanity.49 He was indicted and put
under house arrest. However, following political
interference, the complaints were dismissed – even by
the highest court of Senegal.50 In 2001, the victims
approached the UN Committee Against Torture for
the violations of rights prescribed in the Convention.51
Subsequently, on the basis of a suit filed under
universal jurisdiction by 21 of Habré’s victims,
including three Belgian citizens, Belgium sought
Habré’s extradition from Senegal.52 A Senegalese
court noted that it has no competence to hear the
extradition request and referred the case to the African
Union (AU) to “indicate the competent jurisdiction to
try the case”.53 In 2006, the AU mandated Senegal to
prosecute international crimes committed in Chad
between 7 June 1982 and 1 December 1990, which led

to the establishment of a special court called the
Extraordinary African Chamber (EAC) in Senegal in
2012.54 Meanwhile, Belgium had filed a complaint
before the ICJ seeking extradition from Senegal to
prosecute Habré.55 Before the establishment of the
EAC in 2012, the ICJ unanimously ruled that Senegal
must, without further delay, submit the case of Hissène
Habré to its competent authorities for the purpose of
prosecution, if it does not extradite him.56 The trial
began in February 2013 where he was indicted on the
charges of war crimes, crimes against humanity, and
torture.57
Hissène Habré’s case was significant in terms of
sending out a political message to former and current
heads of states accused of serious human rights
violations. Habré’s arrest was an unequivocal
challenge against existing impunity enjoyed by heads
of states, and was, importantly, driven entirely by
victims and human rights groups.
Syria
Universal Jurisdiction has most recently been
invoked to seek accountability for large scale human
rights violations taking place in Syria. In the last seven
years, the Syrian conflict has claimed the lives of
millions. All parties involved have allegedly committed
international crimes including torture, executions,
enforced disappearances, deliberate attacks on civilian
infrastructure, indiscriminate bombings, and sexual
violence.58 Since 2011, more than 106,000 people
have been detained or disappeared, most of them by
government forces, according to the Syrian Network

‘Report of the Commission of Inquiry into the Crimes and Misappropriations Committed by Ex-President Habré, his Accomplices,
and/or Accessories: Investigation of Crimes Against the Physical and Mental Integrity of Persons and their Possessions’ (Chad 7 May
1992).
48 Id. n. 50.
49 Ibid.
50 Fédération Internationale des Ligues des Droits de I'Homme, ‘Senegal: Habré Trial an ‘Illusion’ (Human Rights Watch 9 June 2011).
51 Statement by Reed Brody (Communication made on behalf of the victims before the UN Committee Against Torture 18 April 2001)
<https://www.hrw.org/legacy/french/themes/habre-cat2.html> accessed 21 January 2019.
52 See Kingdom of Belgium Foreign Affairs Foreign Trade and Development Cooperation, ‘Sending of a fourth extradition request by
Belgium to Senegal for Mr Hissène Habrè’ (18 January 2012)
<https://diplomatie.belgium.be/en/Newsroom/news/press_releases/foreign_affairs/2012/01/ni_180112_extradition_habre> accessed
21 January 2019.
53 Id. n. 49.
54 Agreement between the Government of the Republic of Senegal and the African Union on the Establishment of Extraordinary African
Chambers in Senegalese Jurisdictions (adopted 31 January 2012) <http://www.chambresafricaines.org/pdf/Accord%20UASenegal%20Chambres%20africaines%20extra%20Aout%202012.pdf> accessed 8 November 2018.
55 Belgium v Senegal ICJ GL No 144, ICGJ 437 (ICJ 2012) (20 July 2012) Questions relating to the Obligation to Prosecute or Extradite.
56 Ibid.
57 ‘Extraordinary African Chambers: Hybrid Court to Try Former Dictator Hissène Habré’ (International Justice Resource Center 13
February 2013) <http://www.ijrcenter.org/2013/02/13/extraordinary-african-chambers-hybrid-court-to-tryformer-chad-dictatorhissene-habre/> accessed 8 November 2018.
58 See UN OHCHR Independent International Commission of Inquiry on the Syrian Arab Republic (Reports)
<https://www.ohchr.org/EN/HRBodies/HRC/IICISyria/Pages/IndependentInternationalCommission.aspx> accessed 5 November
2018.
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for Human Rights. Torture and ill-treatment are
rampant in government detention facilities, where
thousands have died.59
In the wake of two failed attempts to refer the
situation to the ICC by the UN Security Council60
there is little prospect of accountability at an
international level. The Independent International
Commission of Inquiry on the Syrian Arab Republic
(UN CoI Syria) was established in August 2011 by the
Human Rights Council, with a mandate to investigate
all alleged violations of international human rights law
since March 2011 in the Syrian Arab Republic.61 Also
in 2016 the UN General Assembly established the
‘International,
Impartial
and
Independent
Mechanism to Assist in the Investigation and
Prosecution of those Responsible for the Most Serious
Crimes under International Law Committed in the
Syrian Arab Republic since March 2011 (IIIM)’.62
Relying on universal jurisdiction, proceedings
have been initiated before the courts of Sweden,
Germany, France and Austria to seek accountability
for the international crimes committed in Syria.63 It is
at the insistence of an international network, including
lawyers and survivors who had to flee from Syria and
were granted international protection in different
countries, that these criminal complaints could be filed
in third states and are being investigated.
In Germany, the European Center for
Constitutional and Human Rights (ECCHR) has filed
four complaints against Syrian senior intelligence and
military officials before the Office of the German
Federal Prosecutor concerning crimes against
humanity and war crimes.64 This led not only to a

strengthening of so called ‘structural investigations’ on
systematic torture and other crimes in Syria against
unknown perpetrators, but a first arrest warrant
against a high-level intelligence service head.65 Due to
the large number of Syrian refugees previously
unavailable victims, witnesses, material evidence, and
even some suspects are now within the reach of the
authorities in these countries.
In assessing the impact of these investigations on
the situation in Syria, one might argue that criminal
complaints in third states seem inadequate to satisfy
the overall idea of justice, prevent reoccurrence, and
ensure accountability of those ‘most responsible’ for
these crimes.
However, the extent of international crimes
allegedly committed by many different parties to the
conflict would need a long-term, comprehensive,
resource-intense mechanism to be setup within Syria.
These investigations must be seen as a step leading to
a more exhaustive process. The submission of criminal
complaints on certain selected acts of mass atrocities,
such as torture in government-run facilities, is an
important step towards a fully comprehensive justice
mechanism at one point in the future.
It must also be acknowledged that the proceedings
in Syria face, in addition to the standard practical
challenges of any universal jurisdiction, an obstruction
posed by the fact that the conflict is still ongoing. This
impacts and hinders, on the one hand, access to crime
sites as well as state cooperation. On the other hand,
in a dynamic conflict environment, political priorities
and support for international justice also change
within local, regional and international communities,

‘World Report 2018: Syria’ (Human Rights Watch January 2018) <https://www.hrw.org/world-report/2018/countrychapters/syria> accessed 12 March 2018.
60 Syria is not a State Party to the Rome Statute, therefore, neither can any other state refer the situation to the ICC nor can the
Prosecutor exercise her proprio motu powers of investigation.
61 UNHRC, Resolution adopted by the Human Rights Council at its seventeenth special session: S-17/1Situation of human rights in the
Syrian Arab Republic (22 August 2011) <https://www.ohchr.org/Documents/HRBodies/HRCouncil/CoISyria/ResS17_1.pdf>
accessed 22 January 2019.
62 UNGA, Resolution 71/248 (11 January 2017) UN Doc A/RES/71/248.
63 See These are the Crimes we are Fleeing: Justice for Syria in Swedish and German Courts (USA, Human Rights Watch October 2017) 38;
ECCHR, ‘Human Rights Violations in Syria: Part I: Torture Under Assad Survivors Demand Justice – German Authorities Issue
Historical International Arrest Warrant: Criminal Complaints In Germany And Austria Against High-Profile Members Of Syrian
Intelligence Services’
<https://www.ecchr.eu/fileadmin/Sondernewsletter_Dossiers/Dossier_Syria_ArrestWarrant_Austria_Lafarge_2018July.pdf> accessed
5 November 2018.
64 ECCHR, ‘Human Rights Violations in Syria: Part I: Torture Under Assad Survivors Demand Justice – German Authorities Issue
Historical International Arrest Warrant: Criminal Complaints In Germany And Austria Against High-Profile Members Of Syrian
Intelligence Services’ 5-9
<https://www.ecchr.eu/fileadmin/Sondernewsletter_Dossiers/Dossier_Syria_ArrestWarrant_Austria_Lafarge_2018July.pdf> accessed
5 November 2018.
65 See ECCHR ‘German Authorities Issue Arrest Warrant Against Jamil Hassan, Head of The Syrian Air Force Intelligence’ (June 2018)
<https://www.ecchr.eu/en/case/german-authorities-issue-arrest-warrant-against-jamil-hassan-head-of-the-syrian-air-force-intellige/>
accessed 5 November 2018.
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based on how the conflict develops.
Nonetheless, these trials’ implications in the
pursuit of criminal justice cannot be understated. The
strategic approach of initiating such proceedings in
different jurisdictions and directing them against a
range of mid- to high-ranking officials in the regime
certainly sends a strong political message to the
perpetrators that their spaces of impunity are
shrinking. These proceedings ensure that the states
where these complaints are being pursued do not end
up becoming safe havens for the perpetrators. In
addition, especially from a victim and refugee
perspective, it is made clear that a sustainable postconflict transition will only be possible if those who are
individually and personally responsible for
international crimes are removed from positions of
power that could allow them to commit such acts
again. This aspect of accountability is a non-negotiable
factor in any reconciliation and reconstruction
process, which then enables a society to rebuild from a
years-long, brutal conflict.
Therefore, these prosecutions serve not only as a
deterrents against future violations but also influence
political spaces. They are crucial in reaffirming a sense
of justice amongst the victims and survivors who do not
have any other resort at their disposal in the context.
5.0 IMPLICATIONS OF
EXTRATERRITORIAL PROSECUTIONS

5.1 From opportunistic single cases to victims
driving legal-political campaigns for justice
Practically speaking, prosecutions of international
crimes in third states are often opportunistic because
they are solely based on the presence of a suspect in
the third state. Hence, prosecutions in third states
often remain incomplete, as most of the time only
single, isolated cases out of a whole conflict will end up
on trial and a prosecutorial strategy towards an entire
conflict, as it might be possible before an international
court or in domestic prosecutions, is missing.
Nevertheless, even opportunistic individual cases
can contribute to a bigger picture of systemic justice.
They can show that crimes took place, that
accountability is possible and that fully-fledged
investigations are necessary in order to address the
responsibility of those most responsible for systematic
crimes.
66
67

Id. n. 49.
Id. n. 67.
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It is possible and desirable that investigations
abroad target those bearing the greatest responsibility,
decision makers at key positions behind these
systematic crimes. This tremendous task requires fully
equipped prosecution services in third states, an
advanced system of international mutual legal
assistance or if possible special investigations units in
the state in which the crimes were committed.
In addition, victim-driven litigation in different
courts worldwide has, often, also contributed to more
comprehensive investigations of a conflict at different
levels. The demands of victims have led to an
increased political will for accountability, to additional
resources being granted to national or international
prosecutors and to broadening the scope of an
investigation. Their demands have either been about
the former head of state and thus against the person
primarily responsible for a criminal state system and its
criminal policies, such as in the case of Hissène Habré,66
or against those bearing the greatest responsibility in a
system of crimes, as Syrian victims and their support
groups currently pursue cases in different jurisdictions
against individuals with different levels of
responsibility.67 Thus, victims’ strong demands
advanced universal jurisdiction cases from the
opportunistic, ‘no safe haven’, type of cases, to more
strategic ones that focus on key actors in a criminal
system and not only those that happen to be
discovered abroad.
All these victim-driven initiatives show that the use
of foreign courts strategically and over a long period of
time can also lead to a more comprehensive picture of
crimes that were committed in a certain conflict
situation. Moreover, these victim initiatives were so
powerful, and organised, with international support
and political agendas focussing on enforcing their own
rights, that even continually powerful perpetrator
structures in various above-mentioned countries could
not stop the movement by threatening and repressing
them.

5.2 Preparing legal cases and legal-political
support campaigns
International institutions, especially within the UN
system, have different responses to react to mass
atrocities. Often, fact-finding missions and
commissions of inquiry are a first option, in order to
secure the factual basis of widespread human rights or
international humanitarian law violations. At times,
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some form of international, hybrid or ad hoc courts are
created to investigate and prosecute these facts and
cases. Fact-finding and documentation missions might
continue throughout and apart from the UN process;
the International Criminal Court or domestic justice
systems might conduct their own investigations and
prosecutions. However, this process is often not fully
completed, for example a special court is not
established or establishment takes much longer than
expected, or foreign or international justice system do
not engage.
This is why victim-driven initiatives that lead
campaigns for fact-finding and commissions of
inquiry, focus their objectives not only on international
institutions and decisions, but also on courts and
judicial systems in third states. There, UN
documentation, as well as civil society and victim
documentation, often form the basis for universal
jurisdiction complaints.
Proceedings following these complaints require the
knowledge of local groups on how to professionally
document crimes, on perpetrator structures, chains of
command and other information that could establish
the individual criminal responsibility of those
responsible for the crimes. New technologies often
support such work, as well as multidisciplinary
alliances with other groups that might have better
access to government documents, and with whistleblowers or defectors. Foreign prosecutors are primarily
interested in linkage witnesses, i.e. those that can
connect the commission of a crime to individual
(higher-level) perpetrators, since human rights
violations are often already well-documented and
crime-based witnesses are accessible abroad. Linkage
witnesses could travel to other countries to give
testimony; however, in many jurisdictions they cannot
be summoned to appear if they live abroad, which is
why prosecutors would not risk building cases on their
testimony without a guarantee that they will be heard
on trial at a later stage.

5.3 Choosing jurisdictions for extra-territorial
prosecutions
Another question concerns which country is best
suited to receive complaints and to start investigations
and what other forum could be addressed at the same
time, or in the course of the proceedings, in order to
support or push investigations. For example, criminal

complaints could be filed in several countries in order
to initiate investigations. The results of these
investigations could then be shared with other states to
support their case-building efforts. Relevant factors for
decisions on which jurisdiction a complaint should be
filed in are led by jurisdictional constraints. In some
countries, such as Spain or the Netherlands,
prosecutions can only be initiated if alleged
perpetrators are on the territory of the forum State.
Other states only require a tenuous link between the
forum State and the crimes to open an investigation.
The presence of a number of victims and witnesses on
the territory of the forum State could be deemed
sufficient in this respect; Germany and Sweden
commenced investigations based on the large number
of Syrian refugees in their respective countries. In
many countries, a criminal process can also be
instigated if perpetrators or victims are nationals of the
forum State. However, in the end all prosecutors
would need sufficient evidence to either issue arrest
warrants or to file indictments. This is already difficult
with regard to individual crimes committed abroad in
the context of a conflict. However, if such a case
concerns criminal structures within governments or
army command chains even more evidence is
necessary to prove these structures to be criminal and
to connect superior officials to individual crimes.
Linkage witnesses, documents or other forms of
evidence on government or army structures are often
difficult to secure from abroad.

5.4 Addressing accountability through different
means
An example of addressing accountability through
alternate means regards Sri Lanka. In 2011 two highlevel suspects were present in Germany, Switzerland
and the Vatican, as well as in the UK, as diplomats.68
NGOs reached out to the respective ministries of
foreign affairs and demanded the persons be declared
persona non grata, so that they would lose their
diplomatic
immunity.
Complementing
this
denouncement, in Germany and Switzerland, the
federal prosecution services were also put on notice
about the presence of the suspects. Prosecutors in both
countries opened case files in order to be prepared in
case the suspects returned without diplomatic
immunity. A similar procedure took place regarding a
more recent case against a diplomat in Brazil.69 In all
these cases, the diplomats left their respective posts and
countries in order to avoid further diplomatic tensions.

See ECCHR ‘Sri Lanka – War crimes and gender-based sexual violence’ <https://www.ecchr.eu/en/our_work/international-crimesand-accountability/sri-lanka.html> accessed 22 January 2019.
69 See International Truth and Justice Project (ITJP) Website <http://www.itjpsl.com/> accessed 21 January 2019.
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6.0 CONCLUSION
Steps towards the exercise of extraterritorial
jurisdiction cases will continue so long as Sri Lanka
does not implement its commitments under
Resolution 30/1 or set up a sufficient, strong,
independent, and sustainable domestic system to
address international crimes that guarantees
international participation. Even if such a system is
only able to take single, exemplary cases of shootings,
disappearances and shelling, sexual violence and
torture, other courts outside the country will be
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continuously approached to take up cases against those
most responsible for these crimes. In the end, it is for
Sri Lanka to pave the way for those trials, as mass
atrocities cannot go unpunished in the 21st century,
even if it is a long way to achieve justice. The law and
its enforcement are necessary for societies of different
ethnic and religious compositions, not only for coexistence, but for sustainable co-existence. An
integrated approach to coming to terms with the past,
which includes fully-fledged independent and
impartial trials concerning human rights violations, is
an option without real alternatives.
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Dealing with the Past1
He who refuses to look back will never arrive at his destination!
(With apologies to Dr. Jose Rizal)

PRASHANTHI MAHINDARATNE2
Prashanthi Mahindaratne is the first Sri Lankan woman to serve as a war crimes prosecutor in an international criminal tribunal, having
prosecuted at the United Nations International Criminal Tribunal for the former Yugoslavia (ICTY) in The Hague from February 2002
to June 2011. She prosecuted high level war crimes, such as the crimes committed in the siege of Sarajevo, the shelling of Dubrovnik, ethnic
cleansing in Croatia and the case against the former President of Serbia, Slobodan Milosevic. Prior to her tenure in the UN, Prashanthi
served as State Counsel of the Attorney-General’s Department of Sri Lanka for over 10 years, conducting criminal prosecutions and
litigating civil, commercial and labour disputes. She also prosecuted the high-profile trial against military personnel for crimes committed
against civilians in the war zone in the North – the case of the Rape and Murder of Krishanthi Kumaraswamy and others. She was
appointed Counsel for Julius & Creasy in July 2011, and a member of the Government’s Working Group on Transitional Justice and
Reconciliation Mechanisms in October 2015, in which capacity she co-drafted inter alia, the Office on Missing Persons Act No. 14 of
2016. She was appointed by the World Bank as Senior Legal Consultant to the Right to Information Commission in March 2017.
Having graduated from the Sri Lanka Law College with First Class Honours, she holds two LLM degrees in Public International Law,
International Humanitarian Law and International Criminal Law from New York University School of Law and the University of
London, and a diploma in Forensic Medicine and Science from the University of Colombo. She has received training in advanced advocacy
techniques at Oxford, and is a Mahapola Scholar, a Hauser Global Scholar and a British Chevening Scholar.
1.0 INTRODUCTION

0

n 15 October 2015, the Government of Sri
Lanka (GOSL) co-sponsored UNHRC
Resolution 30/1,3 (hereinafter sometimes
referred to as ‘Resolution 30/1’ or ‘the Resolution).
This lead to the government receiving severe criticism
from numerous quarters, predominantly from its
political opponents, on the purported basis that the
Resolution is aimed at subjecting ‘war heroes’ to
international or ‘hybrid’ war crimes tribunals, and that
in co-sponsoring the Resolution the Government of Sri
Lanka (GOSL) has ‘betrayed the sovereignty of the
country’.
The lack of clarity in the government’s public
communications on the Resolution, resulting in that
vacuum being filled with opposing hostile voices
declaring the Resolution to be detrimental to the
interests of the country, has contributed towards its
perceived status as an anti-national move. Regrettably,

even after three years, clear and coherent messaging
explaining the rationale of the Resolution, and the
reasons why GOSL had to be party to it, is yet to reach
the population. Despite the core foundation of the
Resolution being the rule of law, its analysis is
predominantly via political narratives, with hardly any
credible legal discourse on the subject. This reflects
how the larger issues that impact on the lives of the
people can be politicised, while those segments of
society that ought to initiate a meaningful dialogue
thereon – the media and the legal fraternity in this
instance – take a back seat, permitting politicians to
manipulate the discourse.
In the above context, this chapter attempts to
analyse UNHRC Resolution 30/1 from a legal
perspective, its implications to the rule of law in the
country, and the reasons why it must be implemented.4
In order to do this effectively, it is necessary to first
examine the factual context in which GOSL became
party to the Resolution.

‘Dealing with the Past’ is the title of a course on transitional justice organised by the Swiss Peace Foundation and funded by the Swiss
Government.
2 The views expressed in this chapter are the writer’s personal views.
3 United Nations Human Rights Council (UNHRC), Resolution 30/1 (14 October 2015) UN Doc A/HRC/RES/30/1 (‘UNHRC
Resolution 30/1’).
4 This analysis is confined to those provisions of the Resolution that address the issue of accountability in respect of past violations of human
rights and humanitarian laws.
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2.0 THE SEQUENCE OF EVENTS
PRECEDING RESOLUTION 30/1
The United Nations Human Rights Council
(UNHRC) has passed three previous resolutions
against Sri Lanka from 2012 to 2014, which are the
pre-cursors to Resolution 30/1 passed in October of
2015. It is essential to examine the content of those
prior resolutions to understand the rationale behind
Resolution 30/1.
The beginning of the path to Resolution 30/1 can
be traced back to the conclusion of the UN Secretary
General (UNSG) Ban Ki-moon’s official visit to Sri
Lanka in the immediate aftermath of the conclusion of
the conflict on 23 May 2009. At the time, the UNSG
and the then Government of Sri Lanka of former
President Mahinda Rajapaksa published the Joint
Statement made by United Nations Secretary-General
and the Government of Sri Lanka (‘Joint Statement’).5
The Joint Statement stated inter alia: “Sri Lanka
reiterated its strongest commitment to the promotion
and protection of human rights, in keeping with
international human rights standards and Sri Lanka’s
international obligations. The Secretary-General underlined
the importance of an accountability process for addressing
violations of international humanitarian and human rights
law. The Government will take measures to address those
grievances”.6
It is significant that in the immediate aftermath of
the conclusion of the conflict, upon a physical
visitation of the theatre of war and having spoken with
stakeholders including victims, the UNSG raised the

issue of “an accountability process for addressing
violations of international humanitarian and human rights
law”.7 Yet, the government of former President
Mahinda Rajapaksa did not deny that “violations of
international humanitarian and human rights law”
had been committed, and instead made a clear and
unequivocal commitment that it “will take measures to
address those grievances”.8 Implicit in that statement is an
admission that such grievances did exist. Note – the
reference is to “grievances” not to alleged grievances, or
to “grievances”, if any or if such exist. This language in
the Joint Statement is relevant in the context of the
criticism against the current government for its
commitment to set up accountability mechanisms to
address alleged violations of human rights and
humanitarian laws, on the purported basis that the
said allegations are without merit.
The content of the Joint Statement was further
reaffirmed by Sri Lanka co-sponsoring UNHRC
Resolution S-11/1 of 27 May 2009.9 Further, in June
2009, Sri Lanka’s permanent representative to the
United Nations declared at the UN Security Council
briefing that the government was in the process of
“initiating a domestic mechanism for fact finding and
reconciliation”.10
When a head of state has successfully concluded a
30-year war and in its immediate aftermath makes a
‘Joint Statement’ with no less than the UNSG himself
to such effect, it is reasonable to expect the fulfillment
of that promise. At first blush it indeed appeared that
the government’s aforesaid undertaking was genuine;
President Rajapaksa initiated “a domestic mechanism for

‘Joint Statement by United Nations Secretary-General and the Government of Sri Lanka’ (UN 26 May 2009)
<https://www.un.org/press/en/2009/sg2151.doc.htm> accessed 21 February 2019: “At the invitation of Mahinda Rajapaksa, President
of Sri Lanka, the Secretary-General of the United Nations, Ban Ki-moon, paid a visit to Sri Lanka.… The Secretary-General visited the
internally displaced persons (IDP) sites at Vavuniya and overflew the conflict area, near Mullaitivu that was the scene of the conflict.
President Rajapaksa welcomed the Secretary-General as the highest dignitary to visit Sri Lanka in the post-conflict phase. This was a
reflection of the close cooperation between Sri Lanka and the United Nations as well as Sri Lanka’s commitment to work with the United
Nations in the future…President Rajapaksa and the Secretary-General agreed that addressing the aspirations and grievances of all
communities and working towards a lasting political solution was fundamental to ensuring long-term socio-economic development. The
Secretary-General welcomed the assurance of the President of Sri Lanka contained in his statement in Parliament on 19 May 2009 that a
national solution acceptable to all sections of people will be evolved. President Rajapaksa expressed his firm resolve to proceed with the
implementation of the 13th Amendment, as well as to begin a broader dialogue with all parties, including the Tamil parties in the new
circumstances, to further enhance this process and to bring about lasting peace and development in Sri Lanka…President Rajapaksa
informed the Secretary-General regarding ongoing initiatives relating to rehabilitation and reintegration of ex-combatants… Sri Lanka
reiterated its strongest commitment to the promotion and protection of human rights, in keeping with international human rights standards and Sri Lanka’s international
obligations. The Secretary-General underlined the importance of an accountability process for addressing violations of international humanitarian and human rights
law. The Government will take measures to address those grievances” (emphasis added).
6 Ibid. (emphasis added).
7 Ibid. (emphasis added).
8 Ibid. (emphasis added).
9 UNHRC Resolution S-11/1 (27 May 2009) UN Doc A/HRC/RES/S-11/1, adopted by a recorded vote of 29 to 12, with 6 abstentions,
which inter alia states as follows (para 10): “Further welcomes the visit to Sri Lanka of the Secretary-General at the invitation of the President
of Sri Lanka, and endorses the joint communiqué issued at the conclusion of the visit and the understandings contained therein”.
10 Statement of the permanent representative of Sri Lanka to the United Nations made at the UN Security Council Interactive Briefing on
5th June 2009.
5
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fact finding and reconciliation”, with the appointment of
the ‘Lessons Learnt and Reconciliation Commission
(LLRC)’ on 15 May 2010.11 The Presidential Warrant,
under which the LLRC was appointed and excerpts of
which are quoted here,12 expressly mandated the
LLRC to “inquire and report”, inter alia, “whether any person,
group, or institution directly or indirectly bear responsibility”.13
The LLRC, entirely comprised of distinguished Sri
Lankan citizens and chaired by the former Attorney
General, the late Mr. C.R. De Silva (a much respected
legal luminary of the country), submitted its Report to
President Rajapaksa in November 2011 (‘LLRC
Report’).14 In the interim period since UNHRC
Resolution S-11/1 of 27 May 2009, and the
submission of the LLRC Report, the international
community did not pass any resolutions against Sri
Lanka, giving the country the required time and space
to fulfill its commitment of addressing those grievances
expressed in the Joint Statement through domestic
mechanisms.
3.0 THE RECOMMENDATIONS OF THE
LLRC15
In hindsight, it is undoubtedly with deep regret
that those who genuinely aspire for a peaceful future
Sri Lanka note a profound statement in the preamble
of the LLRC Report. The statement hallmarks the

opportunity lost in the period since the report’s
publication to achieve a sustainable peace dividend for
the country: “The Commission was gratified to learn
from people who appeared before it, that the promise
of the present opportunity far outweighs the burden of
attendant challenges. Having listened to these views
from all corners of the country and from all strata of
society, the Commission is inclined to share this
optimism despite some uncertainties that still loom.
However, if these expectations were to become a reality in the form
of a multi-ethnic nation at peace with itself in a democratic Sri
Lanka, the government and all political leaders must manifest
political will and sincerity of purpose to take the necessary
decisions to ensure the good-faith implementation of the
Commission’s recommendations. Based on what it heard from the
people, the Commission is confident that the citizens are ready
and willing to support consensual approaches advancing national
interest, national reconciliation, justice and equality for all
citizens, so long as the political leaders take the lead in a spirit of
tolerance, accommodation and compromise.”16 . The
Commission clearly identified its recommendations to
be aimed at non-recurrence.17
The LLRC Report inter alia makes
recommendations to investigate and, where evidence
of wrongdoing is found, to prosecute perpetrators of
alleged violations of human rights and humanitarian
laws committed during the war by all parties,18
including the LTTE.19 The LLRC observed that “there

Government of Sri Lanka, ‘Sri Lanka: President appoints Lessons Learnt and Reconciliation Commission’ (Reliefweb 17 May 2010)
<https://reliefweb.int/report/sri-lanka/sri-lanka-president-appoints-lessons-learnt-and-reconciliation-commission>
accessed
21
February 2019.
12 Warrant No. P.O. No. C.A. 3/3/24 (15 May 2010): “…WHEREAS It has become necessary that while we as an independent and proud
nation of multi-ethnic polity undertake a journey of common goals in a spirit of co-operation, partnership and friendship we also learn from
this recent history lessons that would ensure that there will be no recurrence of any internecine conflict in the future;… I, Mahinda Rajapaksa, President…
appoint you… To be my Commissioners, to inquire and report on the following matters that may have taken place during the period between 21st February
2002 and 19th May 2009, namely; i. the facts and circumstances which led to the failure of the ceasefire agreement operationalized on 21st February 2002 and
the sequence of events that followed thereafter up to the 19th of May 2009; ii. whether any person, group, or institution directly or indirectly bear responsibility in
this regard; iii. the lessons we would learn from those events and their attendant concerns, in order to ensure that there will be no recurrence; iv. the methodology
whereby restitution to any person affected by those events or their dependents or to heirs, can be effected; v. the institutional administrative
and legislative measures which need to be taken in order to prevent any recurrence of such concerns in the future, and to promote further national unity and
reconciliation among all communities, and to make any such other recommendations with reference to any of the matters that have been inquired into under the
terms of this Warrant… AND I do hereby authorise and empower you the said Commissioners, to hold all such inquiries and to make all such
investigations into the aforesaid matters as may appear to you to be necessary, and require you to transmit to me within six months of the
date hereof, a report thereon under your hand, setting of the finding of requires (sic) and your recommendations relating thereto” (emphasis
added): id. n. 10..
13 Ibid. (emphasis added).
14 ‘Report of the Commission of Inquiry on Lessons Learnt and Reconciliation’ (USA Embassy of Sri Lanka November 2011) (‘LLRC Report’)
<http://slembassyusa.org/downloads/LLRC-REPORT.pdf> accessed 21 February, 2019
15 The LLRC Report addresses numerous issues and makes wide recommendations towards national reconciliation and non-recurrence.
However only some of the recommendations that address accountability and directly relate to alleged violations of human rights and
humanitarian laws contained therein are discussed here.
16 Id. n. 13, 1 preamble (emphasis added).
17 Ibid. 2: “The Commission therefore urges that effect be given to its recommendations and encourages the promotion of public awareness
of the contents and implementation of the measures. Such a course of action would help all communities to live in peace and harmony and ensure that no
room is left for terrorism and violence to raise its ugly head again” (emphasis added).
18 Id. n. 13.
19 Ibid. 129-130.
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is a duty on the part of the State” to investigate alleged
killings of civilians20 and alleged disappearances,
including of those who surrendered to the custody of
the Sri Lanka Army,21 those abducted by the LTTE,
and alleged “white van abductions”.22 The Commission
observed that it was “alarmed by a large number of
representations made alleging abductions, enforced or involuntary
disappearances, and arbitrary detention”, and that despite
formal complaints made to the authorities, including
previous commissions of inquiry, the missing were yet
to be traced or any perpetrators still to be detected, and
noted that “the Government is duty bound to direct the law
enforcement authorities to take immediate steps to ensure that these
allegations are properly investigated into and perpetrators brought
to justice”.23 The Commission further urged the
government to implement recommendations of
previous commissions of inquiry regarding the
investigation and prosecution of alleged serious
crimes.24 In this context it is important to note a
number of previous domestic commissions of inquiry,
comprised of eminent Sri Lankan citizens including

retired judges, have recommended the investigation
and prosecution of grave violations of human rights
committed in the country.25
However, in the face of Sri Lanka’s failure to take
any credible steps towards implementation of the
recommendations of its own home grown domestic
commissions, particularly that of the LLRC, the
international community, which had patiently given
the country the required time and space to initiate its
domestic measures, extracted the Sri Lankan state’s
own constitutional duty to investigate serious crimes
committed in the country into the international arena.
Yet, the initial resolution passed by the UNHRC
against Sri Lanka in 2012 was a benign declaration,
which merely called upon the government to
implement the LLRC Recommendations.26 However,
due to the government’s continued obstinacy in
refusing to implement recommendations made by Sri
Lanka’s own experts, the global search light upon the
country widened each year and resolutions against Sri

Ibid. 121 para 4.286: “…the material nevertheless points towards possible implication of the Security Forces for the resulting death or
injury to civilians, even though this may not have been with intent to cause harm. In these circumstances, the Commission stresses, that there is
a duty on the part of the State to ascertain more fully, the circumstances, under which such incidents may have occurred, and if such investigations disclose wrongful
conduct, to prosecute and punish the wrong doers” (emphasis added).
21 Ibid. 129 para 4.319: “The Commission must emphasise that in respect of these representations from a number of people who stated that
they had directly witnessed certain persons surrendering to the custody of the Army, it is the clear duty of the State to cause necessary investigations
into such specific allegations and where such investigations produce evidence of any unlawful act on the part of any individual members of
the Army, to prosecute and punish the wrongdoers. The Commission must also stress in this regard, that if a case is established of a disappearance after
surrender to official, this would constitute an offence entailing penal consequences”; and 163 para 5.35: “The Commission emphasises that it is the responsibility
of the State to ensure the security and safety of any person who is taken into custody by governmental authorities through surrender or an arrest” (emphasis added).
22 Ibid. 157- 163 (emphasis added).
23 Ibid. 163 para 5.34 (emphasis added).
24 Ibid. 199 para 5.163: “The Commission strongly recommends the implementation of the recommendations of the Report of the
Presidential Commission of Inquiry Appointed to Investigate and Inquire into Alleged Serious Violations of Human Rights Arising Since
August 2005, particularly those relating to further investigation and prosecution of offenders involved in the incidents of the death of 5
students in Trincomalee in January 2006 and 17 aid workers of the ACF in August 2006. Such action would send a strong signal in ensuring respect
for the Rule of Law, which in turn tends to contribute to the healing process” (emphasis added).
25 For example, see Reports of 1) ‘The Commission of Inquiry appointed to Investigate and Inquire into Serious Violations of Human
Rights which are alleged to have arisen in Sri Lanka since 1 August 2005’ (‘Udalagama Commission’) appointed on 13 November 2006;
2) ‘The Commission of Inquiry appointed to investigate the cases of persons who went missing from the Northern and Eastern Provinces
during the war – 1st Mandate’ (‘Paranagama Commission’ or ‘PCICMP’); and 3) ‘Paranagama Commission – 2nd Mandate’. The
mandate of the Paranagama Commission was expanded by Gazette Notification number 1871/18 (15 July 2014), requiring the
Commission to further investigate the facts and circumstances surrounding civilian loss of life and the question of the responsibility of any
individual, group or any institution for violations of international law during the conflict that ended in May 2009 (see in particular
chapter 7). See also ‘Final Report of the Consultation Task Force on Reconciliation Mechanisms Volume I’ (17 November 2016) 427;
430-432; and 443-445.
26 UNHRC Resolution 19/2 (3 April 2012) UN Doc A/HRC/RES/19/2: “…Taking note of the report of the Lessons Learnt and
Reconciliation Commission of Sri Lanka and its findings and recommendations, and acknowledging its possible contribution to the process
of national reconciliation in Sri Lanka, Welcoming the constructive recommendations contained in the Commission’s report, including the
need to credibly investigate widespread allegations of extrajudicial killings and enforced disappearances… 1. Calls upon the Government of Sri
Lanka to implement the constructive recommendations made in the report of the Lessons Learnt and Reconciliation Commission and to take all necessary
additional steps to fulfill its relevant legal obligations and commitment to initiate credible and independent actions to ensure justice, equity, accountability
and reconciliation for all Sri Lankans; 2. Requests the Government of Sri Lanka to present, as expeditiously as possible, a comprehensive
action plan detailing the steps that the Government has taken and will take to implement the recommendations made in the Commission’s
report, and also to address alleged violations of international law…” (emphasis added).
20
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Lanka worsened.27 Finally the UNHRC passed the
Resolution of 2014,28 wherein the international
community demanded an international criminal
investigation into Sri Lanka and commissioned the
UN High Commissioner for Human Rights to
undertake “a comprehensive investigation into alleged serious
violations and abuses of human rights and related crimes by both
parties in Sri Lanka …with a view to avoiding impunity and
ensuring accountability”.29
The texts of consecutive UNHRC Resolutions
against Sri Lanka and its voting patterns, where each
Resolution garnered additional support from the
world community against the country, clearly reflect
how Sri Lanka gradually lost its grip on accountability
for violation of human rights and humanitarian laws.
A mere call for implementation of the LLRC
recommendations in 2012 snow balled into the

initiation of an international criminal investigation
into Sri Lanka in 2014,30 which yielded the OISL
Report, containing damning findings and conclusions
in respect of alleged violation of human rights and
humanitarian laws in the country, committed by all
factions, including the LTTE.31
It was in this context, faced with the threat of
international sanctions, which may have extended to
economic embargoes,32 travel bans, and even
international isolation, crippling the country socioeconomically, and faced with the damaging findings of
the investigation conducted by the United Nations
High Commissioner for Human Rights, that the
GOSL went to Geneva in September of 2015 to
inveigle the accountability agenda back into its own
domestic hands. It is indeed unfortunate that the
GOSL did not deem it necessary to explain the

UNHRC Resolution 22/1 (9 April 2013) UN Doc A/HRC/RES/22/1: “…Recalling the constructive recommendations contained in
the Commission’s report, including the need to credibly investigate widespread allegations of extrajudicial killings and enforced
disappearances… Noting the call made by the High Commissioner for an independent and credible international investigation into alleged
violations of international human rights law and international humanitarian law …calls upon the Government to conduct an independent and credible
investigation into allegations of violations of international human rights law and international humanitarian law, as applicable… Reiterates its call upon the
Government of Sri Lanka to implement effectively the constructive recommendations made in the report of the Lessons Learnt and
Reconciliation Commission, and to take all necessary additional steps to fulfill its relevant legal obligations and commitment to initiate credible and independent
actions to ensure justice, equity, accountability and reconciliation for all Sri Lankans” (emphasis added).
28 UNHRC Resolution 25/1 (9 April 2014) UN Doc A/HRC/RES/25/1: “… Recalling the responsibility of States to comply with their relevant
obligations to prosecute those responsible for gross violations of human rights and serious violations of international humanitarian law constituting crimes under
international law, with a view to end impunity. Recalling also the High Commissioner’s conclusion that national mechanisms have consistently failed to
establish the truth and to achieve justice, and her recommendation that the Human Rights Council establish an international inquiry mechanism
to further investigate the alleged violations of international human rights law and international humanitarian law and monitor any domestic
accountability processes… Calls upon the Government of Sri Lanka to conduct an independent and credible investigation into allegations of violations of
international human rights law and international humanitarian law, as applicable; to hold accountable those responsible for such violations… Reiterates its call
upon the Government of Sri Lanka to implement effectively the constructive recommendations made in the report of the Lessons Learnt
and Reconciliation Commission, and to take all necessary additional steps to fulfill its relevant legal obligations and commitment to initiate
credible and independent actions to ensure justice, equity, accountability and reconciliation for all Sri Lankans; Urges the Government of Sri
Lanka to investigate all alleged attacks, by individuals and groups, on journalists, human rights defenders, members of religious minority groups and other members
of civil society, as well as on temples, mosques and churches, and also urges the Government to hold perpetrators of such attacks to account and to take steps to prevent
such attacks in the future; Calls upon the Government of Sri Lanka to release publicly the results of its investigations into alleged violations by
security forces, including the attack on unarmed protesters in Weliweriya on 1 August 2013, and the report of 2013 by the court of inquiry
of the Sri Lanka Army… Takes note of the recommendations and conclusions of the High Commissioner regarding ongoing human rights
violations and the need for an international inquiry mechanism in the absence of a credible national process with tangible results, and requests the Office of the
High Commissioner: (a) To monitor the human rights situation in Sri Lanka and to continue to assess progress on relevant national processes;
(b) To undertake a comprehensive investigation into alleged serious violations and abuses of human rights and related crimes by both parties in Sri Lanka during the
period covered by the Lessons Learnt and Reconciliation Commission, and to establish the facts and circumstances of such alleged violations and of the crimes
perpetrated with a view to avoiding impunity and ensuring accountability, with assistance from relevant experts and special procedures mandate
holders” (emphasis added).
29 Ibid. (emphasis added).
30 In fact, in UNHRC Resolution 30/1, it is noted as follows: “Recognising that the investigation into alleged serious violations and abuses
of human rights and related crimes in Sri Lanka requested by the Human Rights Council in its resolution 25/1 was necessitated by the
absence of a credible national process of accountability”.
31 UNHRC, ‘Office of the High Commissioner for Human Rights Investigation on Sri Lanka (OISL)’ (16 September 2015) UN Doc
A/HRC/30/CRP.2.
32 For example, in August 2010, the EU temporarily withdrew preferential tariff benefits to Sri Lanka (‘GSP+’ or ‘GSP Plus’) based on
shortcomings in respect of Sri Lanka’s implementation of UN human rights conventions, which severely impacted, inter alia, Sri Lanka’s
apparel export industry. The EU reinstated GSP+ benefits to Sri Lanka in May 2017, post partial implementation of UNHRC
Resolution 30/1 by the GOSL, see ‘EU temporarily withdraws GSP+ trade benefits from Sri Lanka’ (European Commission, 15
February 2010) <http://trade.ec.europa.eu/doclib/press/index.cfm?id=515> accessed 26 February 2019; and ‘GSP Plus Impact’ Daily
FT (Colombo 20 August 2018) <http://www.ft.lk/opinion/GSP-Plus-impact/14-661186> accessed 26 February 2019.
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rationale of the Resolution and the sequence of events
leading to it to the population in a timely manner,
which would have pre-empted the political rhetoric
maligning the effort. It is regretful that the GOSL’s
lack of communication skills resulted in a lost
opportunity to explain to the population and the
government’s political partners the true value of
UNHRC Resolution 30/1. The Resolution is a critical
and constructive measure essential for national
reconciliation, and through which the country has
reclaimed and taken national ownership of the duty to
maintain the rule of law, a task that the state is
constitutionally bound to carry out.
4.0 DUTY OF THE STATE TO
INVESTIGATE AND PROSECUTE
The LLRC repeatedly observed that it is the “duty
of the state” to investigate and, where evidence of
wrongdoing is found, to prosecute the offenders.33
Other commissions of inquiry have also made similar
recommendations.34 The duty of a state to investigate
and prosecute serious abuses of human rights and
humanitarian laws arises not only from its
international legal obligations, but is based on its own
national constitutional and legal provisions and is,
more importantly, based on its duty to protect its
citizens.
The fundamental norm of civilisation of the state’s
duty to investigate and prosecute serious crimes
committed in its territory or by its nationals is expressly
entrenched in our Constitution. Article 12 (1) of the
Constitution guarantees that “all persons are equal
before the law and are entitled to the equal protection
of the law”.35
This constitutional protection
guaranteed to “all persons” – not only to citizens of the
country but also to foreign nationals in Sri Lanka – at
the very minimum means that any person who suffers
any grievance in the eyes of the law, in particular a
victim of a crime as recognised under the law of the
land, must be afforded legal protection to redress the
grievance or harm. At the most basic level, this means

that the state is constitutionally bound to investigate
alleged crimes, and in the event prima facie evidence
supporting the allegations is found, to prosecute the
perpetrators. This is the corner stone of any civilised
state that upholds the rule of law. But has the rule of
law too, like every other sphere in the country, been
politicised? The rhetoric emanating from political
platforms and some segments of the media lately, and
the appearance of reluctance or lethargy on the part of
law enforcement authorities to address systemic
crimes, begs this question ever more urgently.
While it is indisputable that no law enforcement
system, not even an international mechanism, could
investigate and prosecute all crimes (particularly those
committed in volatile situations such as civil
disturbances, insurrections and conflict), there ought
to be a genuine and concerted effort to implement a
credible accountability process. However, the LLRC
observed that despite numerous complaints, law
enforcement action is not forthcoming.36 Numerous
past domestic commissions of inquiry have
recommended investigation of alleged violations of
human rights,37 which are more than sufficient bases
upon which law enforcement authorities could initiate
criminal investigations, where there is a will to do so.
In fact in terms of the Commissions of Inquiry Act, the
Attorney-General is permitted to institute criminal
proceedings solely based on the findings of a
commission of inquiry appointed under the said Act,38
and in terms of the Code of Criminal Procedure
(CCP), a police officer is required to “forthwith”
communicate to the magistrate having jurisdiction, or
to his superior, “any information which he may have or
obtain respecting” (a) the commission of or attempt to
commit any offence; (b) a sudden or unnatural death
or death by violence; and (c) recovery of a dead body
where the cause of death is unknown.39 Thus, by law,
the police are required to initiate an investigation into
an alleged crime upon learning of its commission by
whatever means. As such, the oft repeated justification
for inaction that a criminal investigation could be
initiated only where there is a formal complaint filed
by a complainant is without merit.

Id. n. 13.
Id. n. 24. ‘Interim Report’ (The Office on Missing Persons August 2018) 8 recommended that it is “the Responsibility of the State to
ensure justice”.
35 Article 12 (1) of the Constitution of the Democratic Socialist Republic of Sri Lanka (as amended up to 15th May 2015).
36 Id. n. 13, in particular 162 para 5.31.
37 Ibid.
38 The Commissions of Inquiry Act No 17 of 1948 as amended by Act No 16 of 2008 at section 24: “Notwithstanding anything to the
contrary in the Code of Criminal Procedure Act, No. 15 of 1979 or any other law, it shall be lawful for the Attorney-General to institute
criminal proceedings in a court of law in respect of any offence based on material collected in the course of an investigation or inquiry or
both an investigation and inquiry, as the case may be, by a Commission of Inquiry appointed under this Act”.
39 Section 22 of the Code of Criminal Procedure Act No 15 of 1979 (emphasis added).
33
34

122

Sri Lanka’s Time to Try: Prosecuting Conflict-Related Abuses

5.0 THE ALLEGATIONS
Within the last 50 years there have been periods
of turbulence in the country each decade, where the
nation has witnessed egregious crimes being
committed against civilians, public officers, members
of security forces, and the police in civil disturbances,
insurrections and conflict. During the JVP
insurrections of the 70s and the 80s, members of both
factions – the revolutionists on the one hand and
members of security forces and the police on the other
– are alleged to have committed serious crimes ranging
from killings, sexual violence, abductions and torture,
to enforced disappearances. July of 1983 brought
about one of the worst brief moments of violence in the
history of the country, when the hallmark of ethnic
conflict was stamped across the face of the nation, as
civilians belonging to the Tamil community were
killed, and their homes and business enterprises looted
and torched at midday by mobs, without resistance
from law enforcement authorities. At different phases
of the political history of the country the nation has
been privy to the abduction, killing or enforced
disappearance of journalists, lawyers, human rights
activists etc. Illustrious cases include the abduction and
murder of journalist Richard De Zoysa and human
rights lawyer, Liyanarachchi in the 80s, the midday
assassination of journalist Lasantha Wickramatunge,
and the enforced disappearance of journalist
Eknaliyagoda et al more recently. During the 30 year
conflict, civilians of all communities, public officers,
politicians, members of security forces and the police
have been victims of egregious crimes. Even after the
conclusion of the war, cases of communal tension and
related violence include the Aluthgama40 and Digana41
incidents. Yet, under consecutive regimes, Sri Lanka
appears to have struggled to uphold the rule of law

indiscriminately in respect of such systemic crimes,
which would necessarily require specially formulated
systems to investigate and prosecute, given the volume
and widespread nature thereof.42
The paucity of credible accountability processes
vis-à-vis widespread allegations of crime is not endemic
to alleged wartime crimes. Beyond the random and
intermittent investigation and prosecution of crimes
committed during the two JVP insurrections, there has
been no consistent pattern demonstrated by law
enforcement authorities showing that the Sri Lankan
criminal
justice
scheme
operates
without
discrimination in respect of all crimes committed
during those specific situations. This is regardless of the
fact that the crimes were committed openly and
without any effort of concealment, where the nation
was confronted with the carcasses of those probably
suspected of complicity in JVP activity, carelessly or
deliberately left in drains or sidewalks, while on the
other hand innocent public servants – grama sevakas,
bus drivers – were openly murdered for breaching
‘JVP curfews’. And while the nation was acutely aware
of what occurred during the ‘83 riots’, there has been
no credible investigation to ascertain the identity of
those who perpetrated the atrocities, nor any process
against members of the police for their blatant
dereliction of duty in being conspicuously absent,
permitting the crimes to be committed with impunity.
The investigation into the abduction and murder of
journalist Richard De Zoysa 3 decades ago was
prematurely culled with the then Attorney-General
exercising his power of nolle prosequi, despite the mother
of the deceased identifying one of the abductors as a
senior superintendent of police.43 Purported
investigations into the killing of Lasantha
Wickramatunga and the enforced disappearance of

AFP, ‘Sri Lankan riots spark international concern’ Gulf Times (Qatar 16 June 2014) <https://www.gulf-times.com/story/396519/SriLankan-riots-spark-international-concern> accessed 21 February 2019; and Waruni Karunarathne, ‘The Human Tragedy Of Aluthgama’
The Sunday Leader (Colombo) <http://www.thesundayleader.lk/2014/06/22/the-human-tragedy-of-aluthgama/> accessed 21 February
2019.
41
Sanjana Hattotuwa, ‘Black March’ The Island (Colombo 10 March 2018) <http://www.island.lk/index.php?page_cat=articledetails&page=article-details&code_title=181246> accessed 21 February 2019; and Zaheena Rasheed, ‘In Sri Lanka, hate speech and
impunity fuel anti-Muslim violence’ Al Jazeera (13 March 2018) <https://www.aljazeera.com/news/2018/03/sri-lanka-hate-speechimpunity-fuel-anti-muslim-violence-180310020253272.html> accessed 21 February 2019.
42 In 1972, the government of then Prime Minister, Sirimavo Bandaranaike, enacted the Criminal Justice Commission Act No. 14 of 1972
under the 1972 Constitution of Sri Lanka. Thereby a special tribunal was created, outside the normal judicial structure and free from the
usual stringent rules of procedure, to try offences committed, inter alia, “in connection with, in the course of, or during, any rebellion or
insurrection”, as “the practice and procedure of the ordinary courts are inadequate to administer criminal justice for the purpose of securing
the trial and punishment of the persons who committed such offences” (section 2 of the said Act). This particular tribunal consisted of up
to 5 judges of the Supreme Court, who had wide powers to determine procedure, including procedure in regard to the admission of
evidence.
43 Kishali Pinto Jayawardene, ‘Can the State Law Office deny the right to justice’ (Sri Lanka Brief 10 April 2011)
<http://srilankabrief.org/2011/04/can-the-state-law-office-deny-the-right-to-justice/> accessed 21 February, 2019.
40
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Eknaliyagoda have been dragged on slowly over the
course of many years,44 in a criminal justice system
that has a proven track record of its ability to crack the
most difficult of cases and prosecute perpetrators
quickly.45 ‘The Bond Commission’46 proceedings
amply reflect the law enforcement authorities’ ability
to successfully investigate and process even complex
white collar crimes within a short period.
6.0 WARTIME CRIMES
The allegations of wartime crimes emanate not
only from one region of the country, or one
community, but from “all corners of the country and
all strata of society”.47 Yet, the obsession with the
rhetoric of ‘war heroes being taken to war crimes
tribunals’ taking center stage in conversations on
accountability has overshadowed a meaningful
dialogue on the subject. Ex-facie law abiding citizens,
such as lawyers, law professors and legislators are seen
publicly advocating against accountability under a
misplaced label of ‘patriotism’, which under any other
circumstance would have come under severe public
criticism. For example, some openly opposed the
passage of the International Convention for the
Protection of All Persons from Enforced

Disappearance Act No. 5 of 2018, purportedly on the
basis that the proposed law would undermine the
sovereignty of the country or that it would lead to Sri
Lankan military personnel being submitted to foreign
or international courts,48 which points were
tantamount to political rhetoric sans substance, or illadvised arguments.49 Yet, significantly, implicit in such
opposition is the proposition that the heinous crime of
enforced disappearance, which has affected every
community in the country for decades, should not be
criminalised in Sri Lankan domestic law.
The topic of accountability for serious crimes has
been extensively politicised, and consequently so
veiled with political rhetoric that it has led to a
misplaced fear of investigations and truth-seeking
processes, be they simple humanitarian efforts, such as
the establishment of an office for missing persons to
search and trace the disappeared, or judicial processes.
As a result, the true utility and value of an
accountability process to a society is lost to the nation.
In this context, it is important to reiterate the
observation of the LLRC that investigation into
allegations of violations of human rights and
humanitarian laws are essential not only to prosecute
and punish perpetrators, but also to clear the cloud
that unjustly hangs over those wrongly accused.50 The

Id. n. 13, 197 para 5.155: “The Commission was deeply disturbed by persistent reports concerning attacks and obstacles placed on
journalists and media institutions including news websites and killing of journalists and the fact that these incidents remain to be conclusively
investigated and perpetrators brought to justice. The Commission was also alarmed by the deplorable attack on the Editor of the Uthayan
newspaper in Jaffna, which occurred while the Commission’s sittings were still in progress… Any failure to investigate and prosecute offenders would
undermine the process of Reconciliation and the Rule of Law” (emphasis added).
45 For example, the following cases demonstrate the ability of Sri Lankan law enforcement authorities to investigate, prosecute and convict
perpetrators of serious crimes expeditiously, despite the investigations being complex and difficult: the rape and murder of Krishanthi
Kumaraswamy and three others (crime committed in September 1996 and trial concluded and perpetrators convicted in July 1998); the
rape and murder of Rita John (crime committed in October 1998 and trial concluded and perpetrators convicted in May 1999); the
assassination of Judge Sarath Ambepitiya (crime committed in November 2004 and trial concluded and perpetrators convicted in July
2005);
the
abduction
and
murder
of businessman Mohamed Shyam by former DIG, Vass Gunawardene and son (crime committed in May 2013 and trial concluded and
perpetrators convicted in November 2015); the abduction, rape and murder of Seya Sadewmi (crime committed in September 2015 and
trial concluded and perpetrator convicted in March 2016); and the rape and murder of Sivaloganathan Vithiya (crime committed in May
2015 and trial concluded and perpetrators convicted in September 2017).
46 The Commission of Inquiry Appointed to Investigate and Inquire into and Report on the Issuance of Treasury Bonds during the period
1 February 2015 to 31 March 2016.
47 Id. n. 13.
48 ‘JO meets President, wants “Enforced Disappearance Bill” dropped’ Daily News (Colombo 18 September 2017)
<http://www.dailynews.lk/2017/09/18/law-order/128469/jo-meets-president-wants-enforced-disappearance-bill-dropped> accessed
21 February 2019.
49 See accurate statements of the law on the subject in the response of Minister of Finance and Mass Media, Mangala Samaraweera,
reported in ‘The ICC doesn’t have jurisdiction over SL’ Daily Mirror (Colombo 1 August 2017)
<http://www.dailymirror.lk/article/Mangala-responds-to-GL-The-ICC-doesn-t-have-jurisdiction-over-SL-133895.html> accessed 21
February 2019; and Gehan Gunatilleke, ‘Extradition Explained’ The Island (Colombo 22 September 2017)
<http://www.island.lk/index.php?page_cat=article-details&page=article-details&code_title=172116> accessed 21 February 2019.
50 Id. n. 13, 129 para 4.319: “…the launching of a full investigation into these incidents and where necessary instituting prosecutions is an
imperative also to clear the good name of the Army” (emphasis added). See also ‘Interim Report’ (Office on Missing Persons August 2018) 8-9: “The
obligation to provide justice is central to addressing the rights and needs of the missing and the disappeared. Bringing perpetrators of
enforced disappearances to justice is not just an essential component of providing remedies to victims and their families but is important
for society at large as it can challenge the systemic impunity which facilitated the crime of disappearance”.
44

124

Sri Lanka’s Time to Try: Prosecuting Conflict-Related Abuses

LLRC urged the government of Sri Lanka “to institute
an independent investigation with a view to
establishing the truth or otherwise of the allegations,
and take action in accordance with the laws of the
land”.51 The Commission underscored the need for an
accountability process, observing that it would be
necessary to investigate and prosecute offenders “as
these are clearly illegal acts” and that it is also the
obligation of the government to clear the name and
protect the honour and professional reputation of
soldiers who did no wrong and/or are being falsely
accused.52
However, while the indecisive hand-wringing
goes on, members of security forces continue to suffer
the consequences, where they are denied visas to travel
overseas,53 refused deployment in UN peacekeeping
forces,54 and are even charged in foreign courts on the
basis of universal jurisdiction for war crimes and
crimes against humanity.55 This reflects that the longer
it takes for Sri Lanka to address the issue of
accountability for serious crimes, the longer members
of security forces will suffer under a cloud of suspicion.

Alleged wrongdoing by members of the security
forces are yet to be fully investigated, but so are
atrocities committed by the LTTE, except for a limited
number of cases. For example, the crime of child
conscription is yet to be investigated, notwithstanding
the existence of prima facie evidence thereof,56 while no
form of investigation has been initiated into some of
the heinous crimes committed by the LTTE, such as
the abduction and killing of 600 policemen who had
laid down arms and surrendered to the LTTE in
1990;57 the August 1990 Kattankudy mosque
massacre and killing of Muslim civilians in Eravur;58
and the October 1990 ethnic cleansing of the Muslim
community from the Northern Province.59. It is also
puzzling that even the much wanted Tiger guerrilla
leader Kumaran Pathmanathan (alias ‘KP’) is yet to
meet his day in court, though he was arrested in
August 2009.60 Pathmanathan for years headed the
LTTE weapons procurement operations61 and must
therefore stand trial for his possible role in the
commission of many LTTE mass atrocities, in
particular for the LTTE modus operandi of deliberate
targeting of civilians,62 including protected sites such

Ibid. 152 para 4.377.
Ibid. 151 para 4.376 (emphasis added); and UNHRC Resolution 30/1, 2: “a credible accountability process for those most responsible
for violations and abuses will safeguard the reputation of those, including within the military, who conducted themselves in an appropriate
manner with honour and professionalism”.
53 ‘Prez rattled by denial of visas to Army’ The Island (Colombo 23 October 2018).
54 ‘Army withdraws peacekeeping team’s chief from Mali’ The Sunday Times (Colombo 21 October 2018).
55 Indictment dated 28 August 2017, filed against General Jagath Jayasuriya in the courts of the Federal Republic of Brazil based on
universal jurisdiction for alleged war crimes and crimes against humanity committed in the period 2008 to 2010: ‘Brazil lawsuit accuses
Jagath Jayasuriya of war crimes’ Al Jazeera (29 August 2017) <https://www.aljazeera.com/news/2017/08/brazil-lawsuit-accuses-jagathjayasuriya-war-cimes-170829055025990.html> accessed 21 February 2019.
56 Id. n. 13, 180 para 5.96: “In instances where there is prima facie evidence of conscription of children as combatants, any such alleged
cases should be investigated and offenders must be brought to justice”; and ‘Karuna faction recruiting child soldiers in Lanka: UN’ The
Hindu (Chennai 31 January 2008)
<https://web.archive.org/web/20121107152624/http://www.hindu.com/holnus/001200801311401.htm> accessed 21 February
2019.
57 Id. n. 13, 373 para 9.207: “Two senior retired police officers and two representers (sic) who have been victims of an abduction along with
around six hundred police officers, referred to the alleged involvement of Karuna the then LTTE leader of the Eastern Province and several
other members of the LTTE, regarding the murder of the police officers, who had been ordered to lay down arms and surrender to the
LTTE… this Commission regrets to note that up to date no investigation has been conducted in respect of the killing of six hundred policemen” (emphasis added).
58 ‘Kattankudy Mosque Massacre Remembered’ (Sri Lanka Army) <http://www.army.lk/news/kattankudy-mosque-massacreremembered> accessed 21 February 2019.
59 Devanesan Nesiah, ‘Citizen’s Commission: Expulsion of the Northern Muslims by the LTTE in October 1990’ (Groundviews 3 February
2010)
<https://groundviews.org/2010/03/02/citizens-commission-expulsion-of-the-northern-muslims-by-the-ltte-in-october-1990/>
accessed 21 February 2019.
60 Id. n. 60.
61 Iqbal Athas, ‘KP- he knows secrets that have never been told’ The Sunday Times (Colombo 9 August 2009)
<http://www.sundaytimes.lk/090809/News/nws_20.html> accessed 21 February 2019.
62 A samples of grave atrocities committed by the LTTE can be found at ‘Humanitarian Operation Factual Analysis: July 2006 – May
2009’ (Sri Lankan Ministry of Defence July 2011) 96 – 105: ‘List of LTTE Attacks on Civilian Targets’
<http://www.internationallawbureau.com/wp-content/uploads/2015/07/Law-Paper-Attachment-1-List-of-LTTE-attacks-on-civiliantargets.pdf> accessed 21 February 2019, including: the shocking ‘Aranthalawa Massacre’ where 33 Buddhist monks, most of whom were
young novice monks, were massacred: ‘Today marks the 26th year since the Aranthalawa Massacre’ (Hiru News 2 June 2013)
<http://www.hirunews.lk/60113/today-marks-26th-year-since-aranthalawa-massacre> accessed 21 February 2019; ‘Kallarawa fishing
village massacre’ where 42 civilians, including women and children, were massacred: ‘Sri Lanka: deliberate and arbitrary killings / fear of
further killings: 42 villagers of Kallarawa, Trincomalee’ (Amnesty International 25 May 1995) AI-Index: ASA 37/009/1995
<https://www.amnesty.org/en/documents/asa37/009/1995/en/> accessed 21 February 2019; ‘Dehiwala train bombing’ resulting in
51
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as schools,63 and religious institutions.64 In this context,
it is also a matter of regret that, of the civil society
groups or ‘NGOs’ who generally demand
accountability for alleged wartime crimes committed
by members of security forces, those who also call for
accountability of former LTTE leaders still alive for
LTTE atrocities are few and far apart. This perhaps
demonstrates another dimension of the politicisation
of the rule of law in Sri Lanka.
In the above context, it is necessary to differentiate
between the provision for amnesty under Article 6(5)
of Protocol II additional to the Geneva Conventions
relating to Non-International Armed Conflicts
(“Protocol II”) and the requirement under
International Humanitarian Law to prosecute
perpetrators of war crimes. Article 6(5) of Protocol II
provides as follows;
“At the end of hostilities, the authorities in
power shall endeavour to grant the broadest
possible amnesty to persons who have participated
in the armed conflict, or those deprived of their liberty for
reasons related to the armed conflict, whether they are
interned or detained”. (emphasis added)65
It is imperative to recognize that the provision for
amnesty under Article 6(5) of Protocol II is in respect
of participation in the armed conflict, i.e. it advocates
amnesty for ex-combatants of the enemy forces from
prosecution for their participation in hostilities, and

NOT in respect of the commission of War Crimes,66
and must not be confused as a provision for amnesty
from prosecution of those alleged to have committed
War Crimes. Significantly, although Sri Lanka is not a
party to Protocol II, pursuant to the conclusion of the
conflict, the government has rehabilitated over 12,000
ex-LTTE cadre, having granted a de facto amnesty
from prosecution for their participation in hostilities,
in keeping with the spirit of Article 6(5) of Protocol II.67
This de facto amnesty must not be confused and
mistaken as an amnesty granted to ex-LTTE cadre in
respect of alleged War Crimes.68 In fact, Resolution
30/1 co-sponsored by GOSL expressly calls for the
prosecution of members of the LTTE, in respect of
alleged violation of human rights and humanitarian
laws.69
The above noted examples go to show that
impunity affects not just one community, but all – be
they Sinhala, Muslim, Tamil, Buddhist, Hindu,
Christian or other. In essence, during many phases of
Sri Lanka’s political history, justice appears to have
been meted out based on political expedience, and not
on the basis of the rule of law applied indiscriminately.
Those who denounce advocacy for investigation of
alleged wartime crimes, on the purported basis that
such allegations are false and politically motivated,
blatantly ignore the findings and recommendations of
numerous commissions of inquiry.70 These findings

64 civilian deaths and 400 injured: The Associated Press, ‘Tamil Arrested in Sri Lanka Train Bombing’ The New York Times (New York 4
September 1996) <https://www.nytimes.com/1996/09/04/world/tamil-arrested-in-sri-lanka-train-bombing.html> accessed 21
February 2019; ‘Gonagala massacre’ where 54 civilians, including women and children, were hacked to death at night: Chris
Kamalendra, ‘Pre-dawn horror in Ampara: 54 killed as LTTE unleashed terror on villagers’ The Sunday Times (Colombo 19 September
1999) <http://www.sundaytimes.lk/990919/frontm.html> accessed 21 February 2019; and ‘Colombo central bus station bombing’
resulting in 113 civilian deaths: ‘1987: Tamil Tigers blamed for bus garage blast’ BBC (21 April 1987)
<http://news.bbc.co.uk/onthisday/hi/dates/stories/april/21/newsid_2525000/2525415.stm> accessed 21 February 2019 et al.
63 For example, the bombing outside a school in Maradana, Colombo, in March 1998 killing civilians, including school children:
‘Playing ball with Tigers: War on Terror revisited’ The Island (Colombo 5 February 2013) <http://island.lk/index.php?page_cat=articledetails&page=article-details&code_title=71961> accessed 21 February 2019; and id. n. 61.
64 For example, the attack on the Dalada Maligawa (Temple of the Tooth) in Kandy: ‘8 killed in Sri Lankan blast at temple’ (CNN 25
January 1998) <http://edition.cnn.com/WORLD/9801/25/sri.lanka.blast/index.html> accessed 21 February 2019; Massacre of nuns,
monks and civilians worshiping inside the Buddhist shrine at the Sri Maha Bodhi: ‘Sri Lanka Tamil terror: blood flows at a Buddhist
shrine’ Time (New York 27 May 1985) <http://content.time.com/time/magazine/article/0,9171,957036,00.html> accessed 21
February 2019.
65 Protocol Additional to the Geneva Conventions of 12 August 1949 and relating to the Protection of Victims of Non-International
Armed Conflicts (Protocol II) (8 June 1977) 1125 U.N.T.S. 609, article 6 (5).
66 See ‘Amnesties and International Humanitarian Law: Purpose and Scope’ (ICRC Advisory Service on International Humanitarian
Law).
67 PTI, ‘Sri Lankan government rehabilitates over 12,000 LTTEs’ The New Indian Express (Chennai 24 July 2018)
<http://www.newindianexpress.com/world/2018/jul/24/sri-lankan-government-rehabilitates-over-12000-lttes-1847949.html>
accessed 24 February 2019.
68 Public statements of protests, from numerous quarters, of ‘double standards’ in the treatment of LTTE ex-cadres, as opposed to
members of the military, with respect to the prosecution of war crimes indicates a complete misconception of Article 6 (5) of Protocol II,
as well as a lack of understanding of the parameters of the de facto amnesty granted by the GOSL to ex-LTTE combatants.
69 Id. n. 2: “5. Recognizes the need for a process of accountability and reconciliation for the violations and abuses committed by the Liberation Tigers of Tamil
Eelam, as highlighted in the report of the Office of the High Commissioner on its investigation on Sri Lanka…” (emphasis added).
70 Ibid.
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were reached by eminent Sri Lankan citizens,
including those with distinguished service in the public
sector. In fact, the Presidential warrants appointing the
said commissions of inquiry themselves ex-facie reflect
the existence of allegations that merit investigation,71
despite which there is continuous and disingenuous,
yet futile, denial. The stark reality that such crimes do,
and did, occur in conflicts is the singular reason for the
development of the fundamental norms of laws of war
generating from the Geneva Conventions of 1949, and
evolving into a vast body of law known today
generically as International Humanitarian Law or
‘IHL’. As demonstrated by experiences of other postconflict states, such as the cases of the former
Yugoslavia, Rwanda, Sierra Leone etc., stubborn
denial does not make the allegations disappear but
continue to enlarge with each passing day of inaction.
An example of this is the case of atrocities committed
by the Khmer Rouge regime in Cambodia during the
period 1975 to 1979, where, after decades of inaction,
in 2004 a hybrid tribunal was set up by the Cambodian
government in conjunction with the UN.72 The
establishment led to the prosecution of former leaders
and senior cadres of the Khmer Rouge, despite their
advanced ages, for the crime of genocide, war crimes
and crimes against humanity committed almost three
decades ago.
7.0 UNIVERSAL JURISDICTION
In its reluctance to address accountability, Sri
Lanka faces the risk not only of international

investigations and prosecutions, but of other states
exercising what is known in international legal
parlance as ‘universal jurisdiction’ over crimes
committed in Sri Lanka. Universal jurisdiction allows
any nation to prosecute certain crimes that are
considered the most serious crimes in international
law, even when the prosecuting nation lacks a
traditional nexus with either the crime, the alleged
perpetrator or the victim.73 The principle of universal
jurisdiction is a departure from the traditional premise
on which courts exercise jurisdiction over crimes,
which is territoriality (i.e. where the crime was
committed), or nationality of the perpetrators or
victims. The rationale behind the legal concept is that
certain crimes, such as war crimes, crimes against
humanity and genocide, the underlying conduct of
which may include, killings, torture, sexual violence,
enforced disappearance, forced displacement of
people, recruitment of child soldiers etc. are so harmful
to humanity, that the community of nations condemns
them. Consequently any state is entitled, and even
obliged, to prosecute, regardless of the location of the
crime or nationality of the perpetrator or victim.74 The
determination of the House of Lords in the case of
General Augusto Pinochet, the Chilean ex-dictator,
reflects the development of the law.75 Pinochet was
arrested by British authorities, while present in the UK
for medical treatment, under an international warrant
issued by a Spanish court, which sought his extradition
to be tried in the courts of Spain for human rights
violations committed in Chile, on the basis of universal
jurisdiction. Pinochet claimed immunity from

For example, (1) the Presidential warrant appointing ‘The Commission of Inquiry appointed to investigate the cases of persons who
went missing from the Northern and Eastern Provinces during the war’ (‘Paranagama Commission’ or ‘PCICMP’) appointed on 15 August
2013, with a mandate to investigate cases of persons from the Northern and Eastern Provinces who were abducted or disappeared from
their places of residence from the 10 June 1990 to 19 May 2009; (2) the mandate of the Paranagama Commission was expanded by Gazette
Notification number 1871/18 dated 15 July 2014, requiring the Commission to further investigate the facts and circumstances surrounding
civilian loss of life and the question of the responsibility of any individual, group or any institution for violations of international law during
the conflict that ended in May 2009; (3) ‘The Commission of Inquiry appointed to Investigate and Inquire into Serious Violations of
Human Rights which are alleged to have arisen in Sri Lanka since 1 August 2005’ (‘The Udalagama Commission’) appointed on 13
November 2006. The Commission was issued with a mandate to carry out an independent and comprehensive investigation into 16 specific
incidents and to report on: the facts surrounding the incidents; the identity of the victims and the nature of their injuries; the circumstances
that led to the incidents; the identities of the perpetrators; the efficacy of the investigations into the incidents; and to recommend on, inter
alia, “measures to be taken against the perpetrators in accordance with the laws of Sri Lanka”, “appropriate measures of reparations to be
provided to victims of serious violations of human rights investigated and inquired into by the COI and to their next of kin”, and “measures
to be taken by the GOSL to prevent such incidents in the future”; (4) the ‘Presidential Commission on the Disappeared’ (‘Mahanama
Tillakaratne Commission’) appointed on 15th September 2006, with a mandate “to examine the circumstances that led to such incidents of
abductions, disappearances, unidentified dead bodies and unexplained killings as were reported throughout Sri Lanka since 13th September
2006, to identify any armed group or groups, any other forces or persons directly or indirectly responsible for or involved in these incidents,
to identify the causes and motives for such incidents”.
72 Extraordinary Chambers in the Courts of Cambodia (ECCC) <https://www.eccc.gov.kh/en> accessed 21 February 2019.
73 Prof. Kenneth C. Randall, ‘Universal Jurisdiction Under International Law’ (1987-1988) 66 TLR 785. The application of Universal
Jurisdiction has vastly developed since this article was written by Prof. Randall and today courts of many states are seen to exercise universal
jurisdiction over international crimes.
74 Ibid. See also Xavier Philippe, ‘The principles of universal jurisdiction and complementarity: how do the two principles intermesh’ (2006)
88 (862) IRRC 375 <https://www.icrc.org/eng/assets/files/other/irrc_862_philippe.pdf> accessed 24 February 2019.
75
Stacie
Jonas,
‘The
ripple
effect
of
the
Pinochet
case’
(2004)
11
(3)
HRB
36-38
<https://www.globalpolicy.org/component/content/article/163/29411.html> accessed 24 February 2019.
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prosecution as a former head-of-state. However, the
House of Lords, in what turned out to be a groundbreaking decision, determined that some international
crimes, such as torture, could not be protected by
former-head-of-state immunity, notwithstanding a
Chilean domestic amnesty, and as such Gen. Pinochet
should be extradited to Spain to be tried for those
crimes.76 The Court’s ruling has thus created
precedence that torture is an international crime
subject to universal jurisdiction. Pinochet’s case was
largely based on the principle of universal jurisdiction
- that certain crimes are so egregious that they
constitute crimes against humanity and can therefore
be prosecuted in other states. And this unprecedented
case of a former head-of-state being detained in a
foreign land for crimes against humanity committed in
his own country, and without a warrant or request for
extradition from his own country, clearly demonstrates
the vulnerability of persons against whom there exist
allegations of violations of human rights and
humanitarian laws to be tried by foreign judicial
authorities, if these allegations remain unaddressed in
one’s own country.
It is important to note that the UN High
Commissioner for Human Rights has appealed to the
international community to explore “...the application
of universal jurisdiction that could foster
accountability” with respect to Sri Lanka.77 This call is
intended to encourage other states to take
responsibility for accountability for alleged violations
of human rights and humanitarian laws committed in
Sri Lanka, in the absence of domestic processes. The
fact that other states have indeed responded to this call
and commenced the exercise of universal jurisdiction
over crimes committed in Sri Lanka, ought to signal to
the government that unless Sri Lanka demonstrates its

ability and willingness to implement its constitutional
duty of maintenance of the rule of law in a credible
manner, foreign states are sure to step in and take that
task into their hands. A case in point is the recent arrest
and prosecution, in Germany, of a former LTTE
cadre over alleged war crimes committed in Sri Lanka
during the killing of captured government soldiers.78 It
is significant that Germany has undertaken the
prosecution of the crime, regardless of the fact that the
crime is alleged to have been committed in Sri Lanka,
by a Sri Lankan, against Sri Lankans. Consequently,
without any nexus to the crime, Germany has initiated
an accountability process into the same, which
demonstrates that others against whom such
allegations have been made could also meet with the
same fate at the hands of foreign law enforcement
authorities if these allegations go unaddressed in Sri
Lanka. An example of this is the indictment against
General Jagath Jayasuriya in the courts of Brazil.79
The Special Rapporteur on the promotion of truth,
justice, reparation and guarantees of non-recurrence,
Pablo de Greiff warned that General Jayasuriya’s case
was only the “tip of the iceberg”, and that the country
could expect further, similar action if Sri Lanka did not
implement transitional justice programmes.80
Therefore, Sri Lanka’s ostrich-like approach to
accountability for alleged serious violations of human
rights and humanitarian laws may lead to many more
Sri Lankans being tried in foreign courts. As
demonstrated in many other situations elsewhere,81
sooner or later, justice does catch up.
8.0 THE LAW
Sri Lanka possesses adequate laws and the
capacity to investigate and prosecute grave crimes,82

The judgements of the House of Lords and the other British Courts which considered Pinochet's case can be found on the British and
Irish Legal Information Institute website (note: Despite the Court’s ruling, the UK Home Secretary, Jack Straw, made a political decision
to return Gen. Pinochet to Chile on humanitarian grounds, considering his fragile health conditions, on the undertaking of the Chilean
authorities that he would be prosecuted in Chile. Accordingly, Gen. Pinochet was tried in Chile, but died before the conclusion of the
trial): ‘Pinochet’ (British and Irish Legal Information Institute (BAILII) <http://www.bailii.org/cgibin/sino_search_1.cgi?datehigh=&query=title+%28+pinochet+%29&mask_path=%2Feu%2Fcases+%2Few%2Fcases+%2Fie%2Fcase
s+%2Fnie%2Fcases+%2Fscot%2Fcases+%2Fuk%2Fcases&method=boolean&highlight=1&results=200&datelow=&sort=fdate>
accessed 24 February 2019.
77 UN High Commissioner for Human Rights, ‘Promoting reconciliation, accountability and human rights in Sri Lanka’ (25 January 2018)
UN Doc A/HRC/37/23 para 52.
78 ‘Germany arrests former LTTE Cadre over alleged War Crimes in Sri Lanka’ Daily Mirror (Colombo 3 August 2018) 1.
79 Id. n. 54.
80 ‘UN raps Government over delays in SL transitional justice’ Daily FT (Colombo 24 October 2017) <http://www.ft.lk/top-story/UNraps-Govt--over-delays--in-SL-transitional-justice/26-642098> accessed 24 February 2019.
81 Former Yugoslavia, Rwanda, Sierra Leone, Cambodia et al.
82 In stating this, the writer is NOT advocating against: the adoption of international law in the investigation and prosecution of violation
of human rights and humanitarian laws in the country; nor against the incorporation of crimes as recognised under international law, such
as war crimes, crimes against humanity et al, as punishable offences in Sri Lanka; nor against the recognition of modes of criminal liability
in international law, such as command responsibility, in the domestic penal system. On the contrary, the writer is of the view that in an
ideal world, international law must be part and parcel of the domestic law of any state, and is further of the opinion that in terms of the
Proviso to Article 13 (6) of the Constitution (id. n. 90), that it ought to be the case in Sri Lanka. The point the writer is trying to make here
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which is clearly reflected by a number of past
prosecutions.83 For example, the case of the rape and
murder of Krishanthi Kumarswamy and three
others84 clearly reflects the fact that such egregious
crimes have been committed, as well as the ability of
the law enforcement and judicial processes of Sri
Lanka to investigate and prosecute expeditiously
within domestic law. In fact, a noteworthy factor is that
the said case was investigated by the Criminal
Investigation Department (“CID”) in the midst of the
war, fully collaborating with military police. This
further demonstrates that, while politicians thrust the
military to the forefront as an excuse to abstain from
implementing the rule of law for wartime crimes, the
military itself is not an obstacle for such processes.
Inarguably, the penal laws of the land provide for
the prosecution and punishment of almost85 all forms of
grave crimes committed against persons or property,86
under numerous theories of criminal liability, both
direct and vicarious.87 Sri Lanka became party to the
International
Convention
on
Enforced

Disappearances88 in December 2015 and enacted the
enabling domestic legislation in 2018.89 Consequently,
it has been argued that prosecuting any person for the
offence of enforced disappearance committed prior to
the enactment of the said Act would not be legally
plausible in view of the principle of nullum crimen sine
lege, i.e. ‘no crime without law’, meaning no man must
face criminal punishment except for an act that was
criminalised by law before such act. This is expressly
incorporated in the Sri Lankan Constitution under
Article 13 (6), which prohibits the application of
retrospective penal legislation.90 A cogent legal
argument may however be advanced that the said
prohibition would not apply in respect of the offence
of enforced disappearance, in view of the proviso to
Article 13 (6),91 as it is a crime recognised under
international law. Whilst such an argument in the
writer’s opinion is merit-worthy,92 it would
nevertheless meet with difficulty in view of the
Judgement of Chief Justice S.N. Silva, in the case of
Singarasa vs. Attorney General,93 where the Court
determined that in Sri Lanka, it being a ‘dualist’ legal

is, even where law enforcement and judicial authorities were disinclined to recognise international law as applicable within the Sri Lankan
penal law system, the domestic law as it stands more than sufficiently recognises the underlying criminal activity as punishable conduct
under the law of the land, which makes the inaction of the authorities in advancing accountability processes that much more inexcusable.
83 Id. n. 44.
84 High Court at Bar, Colombo, Case No 8778/97.
85 The term ‘almost’ is used as there are few offences, such as ‘using civilians as human shields’, which is an offence relevant in the context
of the Sri Lankan conflict, which have not been expressly criminalised under the domestic penal law. However, there are proximate offences
in the Penal Code, such as ‘wrongful restraint’, ‘wrongful confinement’, and ‘criminal assault’, under which the said conduct could be
prosecuted, albeit without adequate punishment commensurate with the gravity of the offence. Therefore, there may be a need for
amendment or enactment of laws, if those forms of violations of human rights and humanitarian laws unaddressed in domestic laws, are to
be duly prosecuted.
86 For example, extra-judicial killings may constitute an offence of murder or culpable homicide not amounting to murder punishable under
sections 296 or 297 of the Penal Code respectively; any serious bodily harm caused to a person, depending on the nature or gravity of the
harm may constitute, inter alia, an offence of attempted murder or attempted culpable homicide or voluntarily causing grievous hurt by
dangerous weapons or means, punishable under sections 300, 301 or 317 of the Penal Code respectively, or torture under section 2 of the
Convention against Torture & Other Cruel, Inhuman or Degrading Treatment or Punishment Act No. 22 of 1994; sexual violence,
depending on the act, may constitute, inter alia, the offences of rape or grave sexual abuse, punishable under sections 364 or 365B of the
Penal Code; use of children in armed conflict would constitute an offence punishable under sections 358A 1(d) and 358A (2) of the Penal
Code; and plunder or destruction of property may constitute offences of theft, robbery, extortion, and arson punishable under sections 367,
380, 373, and 419 of the Penal Code.
87 In addition to direct criminal liability for ‘committing’ an offence, a perpetrator can be tried for an offence even if he did not directly
commit the act, inter alia, under sections 32, 102, 113B, and 140 of the Penal Code based on ‘common intention’, ‘aiding & abetting’,
‘conspiracy’, or for his complicity in being a member of an ‘unlawful assembly’ respectively (the latter two modes of liability –
‘conspiracy’ and ‘unlawful assembly’ – are based on theories of criminal liability similar to ‘Joint Criminal Enterprise’, which is a mode of
criminal responsibility recognised in international law).
88 International Convention for the Protection of All Persons from Enforced Disappearance (adopted 20 December 2006, entered into
force 23 December 2010) 2716 UNTS 3.
89 International Convention for the Protection of All Persons from Enforced Disappearance Act No 5 of 2018.
90 Article 13 (6) of the Constitution: “No person shall be held guilty of an offence on account of any act or omission which did not, at the
time of such act or omission, constitute such an offence and no penalty shall be imposed for any offence more severe than the penalty in
force at the time such offence was committed”.
91 The Proviso to Article 13 (6): “Nothing in this Article shall prejudice the trial and punishment of any person for any act or omission
which, at the time when it was committed, was criminal according to the general principles of law recognised by the community of nations”.
92 For example, see Sepala Ekanayake v. Attorney-General (1987) 1 SLR, where Ekanayake was prosecuted under The Offences against
Aircrafts Act No 24 of 1982, which was enacted retroactively post the commission of the offence specifically to prosecute him for the
offence of hi-jacking an Alitalia aircraft, on the basis that the said offence was a crime in international law, and hence the proviso to
Article 13 (6) was applicable.
93 (2013) 1 SLR 245.
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system (as opposed to ‘monist’), international treaties
and conventions that the country is party to are
enforceable only upon the enactment of an enabling
domestic law. In terms of the said decision, which is
the prevalent settled law of the land on the issue,
regardless of the date of signature and ratification, an
international convention or treaty will have force of
law within Sri Lanka only upon the enactment of the
enabling domestic law, unless the enabling domestic
legislation expressly provides for retroactive
application of the law.94 The Enforced Disappearances
Act expressly provides in Section 1 that “this Law shall
come into force on the date of certification in terms of
Article 79 of the Constitution”, and as such based on
the Supreme Court’s determination in Singarasa vs.
Attorney General,95 the crime becomes punishable under
the said Act only in respect of offences committed after
such date, and not those offences committed prior to
its enactment.96
However, an offence of enforced disappearance

committed prior to the enactment of the Act can be
investigated and tried as “kidnap or abduction in order
to murder or wrongfully confine a person”, punishable
under sections 355 or 356 of the Penal Code
respectively. And a prosecutor may even be entitled to
argue that where the abductee was found to have been
killed, the abductor may additionally be indicted
under section 296 of the Penal Code for the offence of
murder, based on the presumption that a court is
allowed to draw, under section 114 of the Evidence
Ordinance.97 Based on the said evidentiary rule, our
courts have convicted offenders, for instance in cases
of theft, on the basis of the presumption that those
found in possession of stolen goods can be presumed
to have stolen them, in the absence of an explanation
as to how the accused came to be in possession of the
goods.98 In the same vein, a cogent argument may be
made that where a victim is found to have been
abducted by the accused, and is subsequently found to
have been killed pursuant to violence, the court could
draw the irresistible inference that the victim came to

For example, The Offences against Aircrafts Act No 24 of 1982, which was passed by parliament for the purpose of prosecuting Sepala
Ekanayake (id. n. 91), expressly provides for retroactive application of the law.
95 Ibid.
96 It has, however, been argued by some that the offence of ‘enforced disappearance’ is a ‘continuing offence’, i.e. the victim continues to
remain disappeared, and therefore the offence continues to be committed as long as the victim remains disappeared. Consequently, the
proposition has been made that an offender can be prosecuted under the Enforced Disappearance Act, even where the victim first
disappeared on a date prior to enactment, as the offence continues post enactment. The writer does not share the aforesaid view for the
following reasons: under the criminal law of the land, except in cases of strict liability offences, an accused is punished for his actus (criminal
conduct) carried out with mens rea (intent to commit the offence), and not for the result/consequences of the offence. To illustrate this, if a
man grievously assaults another, and the victim dies as a result thereof, yet there is no evidence that the perpetrator intended or had
knowledge that the assault would lead to the victim’s death, then under the law of the land, the perpetrator cannot be held criminally
responsible for the consequences of his action in causing the victim’s death, and be charged with murder. He can be charged with a lesser
offence of grievous hurt or equivalent or even under section 298 of the Penal Code for causing the death of another through a rash or
negligent act not amounting to culpable homicide. This example demonstrates that under Sri Lankan criminal law, the basis of criminal
liability is not the consequences of the criminal conduct, but the criminal conduct itself. And, principles of due process require that the
accused be fully informed of the date and location of the criminal conduct with which he is charged to enable him to duly defend himself.
Accordingly, the date and location of an offence of enforced disappearance are the time frame and location in which the victim was
abducted and/or disappeared, i.e. when the crime was planned and/or physically committed. The continued disappearance of the victim
is the result/consequence of that criminal conduct, and not the offence itself. Therefore, the proposition that a perpetrator of an offence of
enforced disappearance can be charged on the basis of a nebulous or indefinite time frame and/or locality on the grounds that the victim
continues to remain disappeared does not appear to be sustainable, and may even be seen as a breach of the rules of due process that
require the accused to be clearly informed when and where the offence with which he is charged was committed. This dilemma can be
clearly illustrated in relation to the offence of murder. For instance, when a perpetrator kills a victim on or about a specific date and place,
he will be charged with the offence of murder committed on or about such date and place. However, the result/consequence of that crime
is that the victim will remain dead. If the above proposition is to be applied, then the perpetrator can be charged with having committed
the murder of the said victim on a date, which may even be 20 years after the actual date of offence on the basis that the victim remains
deceased, regardless of when the actual killing took place. This may not be legally plausible in criminal legal systems of most jurisdictions,
even in the international legal arena. Note: It is pertinent to note that the concept of a ‘continuing violation’ of a constitutional right has
been recognised by the Supreme Court on the basis that a right does not cease and as long as the litigant is deprived of that right, the
violation continues. However, in the writer’s view, a theory of a continuing crime on the basis of the consequences of such crime, for the
purpose of the application of penal law, may not be sustainable under the current law of the country, for the aforesaid reasons.
97 Section 114 of the Evidence Ordinance: “The court may presume the existence of any fact which it thinks likely to have happened,
regard being had to the common course of natural events, human conduct, and public and private business in their relation to the facts of
the particular case”. Section 4 (1) of the Evidence Ordinance provides that “whenever it is provided by this Ordinance that the court may
presume a fact, it may either regard such fact as proved, unless and until it is disapproved, or may call for proof of it”.
98 See the illustrations provided under section 114, which further advance this argument: “The court may presume – (a) that a man who is
in possession of stolen goods soon after the theft is either the thief or has received the goods knowing them to have been stolen, unless he can
account for his possession… (f) that evidence which could be and is not produced would if produced, be unfavourable to the person who
withholds it; (g) that if a man refuses to answer a question which he is not compelled to answer by law, the answer, if given, is unfavourable
to him”.
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his/her death at the hands of the abductor, unless the
abductor offers material to counter such inference.
This argument will no doubt be met with criticism that
such an approach amounts to the shifting of the
burden of proof to the defence, which offends the
principle of presumption of innocence. However, the
illustrations under section 114 of the Evidence
Ordinance,99 and the practice of our courts in the
application thereof to reach convictions for crime,
clearly indicates that in certain special circumstances a
court is entitled to draw an adverse inference against
an accused, in the absence of a plausible explanation
to counter such presumption. The jurisprudence fully
illustrates that drawing adverse inferences against an
accused in certain circumstances, in the absence of a
cogent explanation from the defence, is not in the least
an alien concept to our legal system. “Where there are
special circumstances which only the accused can
explain the accused must offer an explanation.”100
As observed by the LLRC, the efficacy of law
enforcement authorities in Sri Lanka addressing
alleged violations of human rights and humanitarian
laws leaves much to be desired.101 LLRC’s following
observation is pertinent: “Among the many disturbing
allegations concerning missing persons submitted to
the Commission by the general public, especially
during its visits to the conflict-affected areas, the case
of Mr. Razik Patani in Puttlam is referred to here on
account of the Commission’s own disappointing
experience concerning that case. It highlights the
deplorable absence of conclusive law enforcement action, despite
the Commission itself bringing this case to the attention of the
concerned authorities of the area. Mr. Razik’s body was
reportedly discovered while the Commission was
writing its Report. Timely action could probably have
saved this life.”102 The Commission went onto observe
that “the Commission is equally concerned that undue political

interference has also contributed to the lapses on the part of the
police,”103 and that “there were strong concerns among members
of the public, who made representations that criminal
investigations, law enforcement and the police administration
have been adversely affected due to political interference resulting
in an erosion of confidence in the criminal justice system.”104 It
is noteworthy that these observations were made by a
Commission of eminent Sri Lankan citizens, including
former public officials, led by an illustrious former
Attorney-General, who would be best placed to make
an observation on the efficacy of the country’s law
enforcement system. Similar observations have also
been made by international experts after official visits
to the country. For example, the United Nations
Special Rapporteur on countering terrorism, Ben
Emerson, reports that only three indictments have
been forwarded in respect of the crime of torture under
the Torture Act105 since 2010.106 If these figures as
reported are incorrect then the authorities must supply
accurate information.107
That, up until 2015, previous governments have
not deemed it necessary to examine the root causes of
repeated bouts of violence against its citizens nor
considered setting up processes to ensure nonrecurrence, clearly demonstrates that political agendas
have received primacy over the welfare and wellbeing
of the population and the future of the nation. The
numerous previous commissions of inquiry appointed
by successive governments, have merely led to reports
that have not seen the light of day until 2015.108 And
until the enactment of the laws on the Office on
Missing Persons in 2016,109 and Office for Reparations
in 2018,110 which were pursuant to the GOSL’s
transitional justice agenda as declared in UNHRC
Resolution 30/1, there hasn’t been a genuine and
credible process to search, trace and find the thousands
of missing persons. These missing persons have

Ibid.
See Attorney General v. D. Seneviratne (1982) 1 SLR 302 (SC Appeal, Judgment of Weeraratne J, Sharavnanda J., Wanasundara J., Ratwatte
J., Soza J). See also LLRC’s observation, id. n. 13, 129 para 4.319: “The Commission must also stress in this regard, that if a case is established
of a disappearance after surrender to official, this would constitute an offence entailing penal consequences” (emphasis added).
101 LLRC Report, ibid.
102 Id. n. 13, 162 para 5.31 (emphasis added).
103 LLRC Report, id. n. 13, 162 para 5.32 (emphasis added).
104 LLRC Report, id. n. 13, 162-163 para 5.33 (emphasis added).
105 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment Act No 22 of 1994.
106 UNHRC, ‘Report of the Special Rapporteur on the promotion and protection of human rights while countering terrorism: Addendum’
(23 July 2018) UN Doc A/HRC/40/XX/Add.3 para 41.
107 See ‘Report of the Human Rights Commission of Sri Lanka to the Committee against Torture, Review of the 5th periodic report of Sri
Lanka’ (Human Rights Commission of Sri Lanka October 2016) para 7.
107
‘Udalagama
and
Paranagama
reports
tabled
in
Parliament’
(News.lk
20
October
2015)
<https://www.news.lk/news/politics/item/10384-udalagama-and-paranagama-reports-tabled-in-parliament> accessed 25 February
2019; See Kishali Pinto Jayawardena (ed), A Legacy to Remember; Sri Lanka’s Commissions of Inquiry-1963-2002: A Reference Guide to Commission
Reports with a Tabulated List of Recommendations (Colombo, Law & Society Trust 2010).
109 Office on Missing Persons (Establishment, Administration and Discharge of Functions) Act No 14 of 2016.
110 Office for Reparations Act No 34 of 2018.
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disappeared during different phases of turbulence in
the country, including over 5000 members of the
security forces who disappeared in action. Nor has
there been a genuine and credible process to provide
effective remedies to victims of alleged violations of all
communities.111
Therefore, where the implementation of the rule of
law within the regular criminal justice framework has
been patently inadequate, the GOSL’s commitment to
set up special transitional justice mechanisms cannot
be faulted. Experience elsewhere as well as here in Sri
Lanka112 clearly indicates the need for special
mechanisms to address crimes committed in such
volatile situations. particularly in the interests of nonrecurrence. Research suggests that there is a close
relationship between a state’s ability to address past
violence in a comprehensive and inclusive manner and
non-recurrence, with consequent sustainable peace.113

9.0 THE RESOLUTION
UNHRC Resolution 30/1 bears the title
“Promoting Reconciliation, Accountability and
Human Rights in Sri Lanka”.114 Surely no one can
take umbrage with that, for it is believed that all
citizens, politicians included, would wish to promote
reconciliation, accountability and human rights in the
country, which are also the bed rock norms of the Sri
Lankan Constitution.115 Thus the Resolution116
clarifies at the outset that what is intended therein is in
exact accordance with Sri Lanka’s own Constitution.
While the Resolution has been muddied and
enveloped in disingenuous and ambiguous political
rhetoric about setting up ‘hybrid tribunals’, or ‘foreign
judges’ or ‘hunting war heroes’ etc. the text thereof
clearly reflects the overall objective of the Resolution.
This is inter alia, the implementation of the rule of law
in accordance with the Constitution of Sri Lanka,

See ‘Interim Report’ (Office on Missing Persons August 2018) 12 et seq.; (The Rehabilitation of Persons, Property and Industries
Authority Act No. 29 of 1987 (‘REPPIA’) provided for compensation only to victims of natural disasters, and other such circumstances,
and did not include victims of violations of human rights and humanitarian laws. In any event, REPPIA did not address the issue of
Reparations in a comprehensive manner, inclusive of administrative relief, psycho-social support, socio-economic support and
rehabilitation etc. as contemplated under the Office for Reparations Act).
112 Criminal Justice Commission Act No 14 of 1972 section 2, under which a special tribunal was created, outside the normal judicial
structure, on the basis that “the practice and procedure of the ordinary courts are inadequate to administer criminal justice for the purpose of securing the trial
and punishment of persons” alleged to have committed offences “in the course of or during any rebellion or insurrection” (emphasis added).
113 See advocacy of the Swiss Peace Foundation’s ‘Dealing with the Past (DwP)’ programme <http://www.swisspeace.ch/topics/dealingwith-the-past.html> accessed 25 February 2019.
114 Id. n. 2.
115 The preamble to the Constitution of the Democratic Socialist Republic of Sri Lanka (‘SVASTI’): “…assuring to all Peoples FREEDOM,
EQUALITY, JUSTICE, FUNDAMENTAL HUMAN RIGHTS and the INDEPENDENCE OF THE JUDICIARY as the intangible
heritage that guarantees the dignity and wellbeing of succeeding generations of the People of SRI LANKA and of all the People of the
World, who come to share with those generations the effort of working for the creation and preservation of a JUST AND FREE SOCIETY:
WE, THE FREELY ELECTED REPRESANTITIVES OF THE PEOPLE OF SRI LANKA, in pursuance of such Mandate, humbly
acknowledging our obligations to our People and gratefully remembering their heroic and unremitting struggle to regain and preserve their
rights and privileges so that the Dignity and Freedom of the individual may be assured, Just, Social, Economic and Cultural Order attained,
the Unity of the Country restored, and Concord established with other Nations”.
116 Id. n. 2 (excerpts): “Reaffirming its commitment to the sovereignty, independence, unity and territorial integrity of Sri Lanka, Reaffirming also that it is
the responsibility of each State to ensure the full enjoyment of all human rights and fundamental freedoms of its entire population...
Reaffirming that all Sri Lankans are entitled to the full enjoyment of their human rights regardless of religion, belief or ethnicity, in a peaceful
and unified land, Recalling the responsibility of States to comply with their relevant obligations to prosecute those responsible for gross
violations of human rights and serious violations of international humanitarian law constituting crimes under international law, with a view
to ending impunity… Requesting the Government of Sri Lanka to implement effectively the constructive recommendations made in the report of the Lessons Learnt
and Reconciliation Commission… 4. Welcomes the commitment of the Government of Sri Lanka to undertake a comprehensive approach to
dealing with the past, incorporating the full range of judicial and non-judicial measures; also welcomes in this regard the proposal by the Government
to establish a commission for truth, justice, reconciliation and non-recurrence, an office of missing persons and an office for reparations; further welcomes the willingness
of the Government to give each mechanism the freedom to obtain financial, material and technical assistance from international partners, including the Office of the
High Commissioner; and affirms that these commitments, if implemented fully and credibly, will help to advance accountability for serious
crimes by all sides and to achieve reconciliation… 5. Recognizes the need for a process of accountability and reconciliation for the violations and abuses
committed by the Liberation Tigers of Tamil Eelam, as highlighted in the report of the Office of the High Commissioner on its investigation on Sri Lanka…
6.Welcomes the recognition by the Government of Sri Lanka that accountability is essential to uphold the rule of law and to build confidence in the people of all
communities of Sri Lanka in the justice system, notes with appreciation the proposal of the Government of Sri Lanka to establish a judicial mechanism with a special
counsel to investigate allegations of violations and abuses of human rights and violations of international humanitarian law, as applicable; affirms that a credible
justice process should include independent judicial and prosecutorial institutions led by individuals known for their integrity and impartiality; and also affirms in this
regard the importance of participation in a Sri Lankan judicial mechanism, including the special counsel’s office, of Commonwealth and other foreign judges, defence
lawyers and authorized prosecutors and investigators… 8. Encourages the Government of Sri Lanka to investigate all alleged attacks by individuals
and groups on journalists, human rights defenders, members of religious minority groups and other members of civil society, as well as
places of worship, and to hold perpetrators of such attacks to account and to take steps to prevent such attacks in the future” (emphasis
added).
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through the setting up of domestic accountability and
truth-seeking processes in respect of alleged violations
of human rights and humanitarian laws. There is no
provision therein whatsoever for the proposed
processes to be removed from the domestic hands to
the foreign. No provision in the Resolution requires Sri
Lanka to breach its sovereign rights to any other state,
contrary to disingenuous political rhetoric to such
effect. All processes that GOSL has committed to establish
therein are domestic processes.

obtain financial, material and technical assistance
from international partners, including the Office of the
High Commissioner,”125 which does not in any way
amount to a breach of the sovereignty of the country.
In fact, Sri Lanka obtains financial, material and
technical assistance from its international partners in
many other domestic spheres on a regular basis, and
has been doing so historically, including for the
capacity-building of government security forces, the
police, judges and prosecutors.

Of the four key transitional justice mechanisms that
GOSL has undertaken to establish, the first three are
non-judicial processes, namely, 1) an office of missing
persons;117 2) an office for reparations;118 and 3) a
commission for truth, justice, reconciliation and nonrecurrence.119 It is important to note that GOSL has
not in any manner undertaken to include foreign
commissioners in any of these three bodies. In fact, the
Office on Missing Persons, which is already set up,
comprises of seven Commissioners,120 all of whom are
Sri Lankan citizens,121 whilst the law on the Office for
Reparations, which was passed by Parliament,122 does
not provide for foreign membership.123 Likewise, there
is no undertaking whatsoever in the Resolution to man
the commission for truth, justice, reconciliation and
non-recurrence by foreign commissioners.124 The
Resolution merely “welcomes the willingness of the
Government to give each mechanism the freedom to

The fourth mechanism, which is the proposed
judicial body, is expressly referred to in the Resolution
as “a Sri Lankan judicial mechanism”.126 This term clearly
indicates that what is contemplated is a Sri Lankan
court, and not an ‘international’ or ‘hybrid court’. A
‘Sri Lankan judicial mechanism’ inarguably means a
court in Sri Lanka with Sri Lankan judges applying Sri
Lankan law. Article 105 (1)(c) of the Constitution
enables parliament to pass a law to establish such a
court to try persons for offences committed in specific
circumstances that are of public concern.127
Contrary to the cacophony on ‘foreign judges’, and
foreign prosecutors, jurisprudential pronouncements
of our courts (albeit obiter) and the law of the land
indicate that a ‘Sri Lankan judicial mechanism’ may
not be manned by foreign judges,128 or by foreign
prosecutors.129 In any event, regardless of the legality

Id. n. 2, 3 para 4.
Ibid.
119 Ibid.
120 Office on Missing Persons (Establishment, Administration and Discharge of Functions) Act No 14 of 2016.
121
‘Board
members
appointed
for
Office
of
Missing
Persons’
Newsfirst
(Colombo
1
March
2018)
<https://www.newsfirst.lk/2018/03/01/board-members-appointed-office-missing-persons/> accessed 25 February 2019.
122 See Office For Reparations Act No 34 of 2018.
123 Ibid. In terms of section 4 (1) and (2) of the Office for Reparations Act, the members of the Office for Reparations are appointed by the
president on the recommendations of the Constitutional Council. The Constitutional Council has published a notice dated 3 January 2019
in The Daily News calling for applications from suitable candidates for appointment as members of the Office for Reparations.
124 As at the time of writing, the writer understands that a draft law to establish a Sri Lankan Truth & Reconciliation Commission,
comprised exclusively of Sri Lankan citizens, has been submitted for cabinet approval.
125 Id. n. 2, 3 para 4.
126 Id. n. 2, 3 para 6 (emphasis added).
127 Art 105 (1): “Subject to the provisions of the Constitution, the institutions for the administration of justice which protects, vindicate and
enforce the rights of the People shall be – (a) the Supreme Court of the Republic of Sri Lanka, (b) the Court of Appeal of the Republic of
Sri Lanka, the High Court of the Republic of Sri Lanka and such other Courts of First Instance, tribunals or such institutions as Parliament may from
time to time ordain and establish” (emphasis added).
128 See judgement of the Supreme Court in Edward Francis William Silva v. Shirani Bandaranayake and three others (1997) 1 SLR 92, 95;
additionally, in terms of Article 107 (4) of the Constitution and Section 6 of the Judicature Act, a judge of a court in Sri Lanka is required
to take an oath of allegiance to the Constitution of the Republic of Sri Lanka prior to taking up appointment, and it is highly doubtful that
a foreigner would be called upon or be willing to do so. Note: It has however been argued by some that as the Constitution does not
expressly prohibit or stipulate on the issue of qualifications or disqualifications of superior court judges, there is no bar to the appointment
of foreign judges to a Sri Lankan court, citing the case of Victor Ivan v. Sarath Silva (2001) 1 SLR 309 in support thereof.
129 In terms of section 41 of the Judicature Act read with section 40 thereof, and Rule 70 of the Supreme Court Rules, it appears that only
an ‘attorney-at-law’ is entitled to appear in a Sri Lankan court, and in terms of Supreme Court Rules 67 to 69, an ‘attorney-at-law’ is a
person admitted to the Sri Lanka Bar. Therefore, a foreign attorney who has not been admitted to the Sri Lanka Bar (i.e. not enrolled as
an attorney before the Supreme Court of Sri Lanka), may not have the right of audience before a Sri Lankan court. This position appears
to be consistent with the statutory law. For example, in terms of the CCP, only the Attorney General (AG) or an officer of the AG’s
department (who are attorneys-at-law) can conduct prosecutions in the High Court. In terms of section 400 of the CCP, only the AG or a
state counsel (i.e. an officer of the AG’s department) or a pleader (defined in section 2 of the CCP as an ‘attorney-at-law’) generally or
117
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or otherwise of foreign judges adjudicating, or foreign
prosecutors prosecuting, crimes in a ‘Sri Lankan
judicial mechanism’, what is of paramount importance
is that GOSL has NOT given any undertaking to
appoint foreign judges or prosecutors or foreign
commissioners to any of the four transitional justice
mechanisms proposed under the Resolution, either
expressly or by implication. Yet, those who criticise the
Resolution disingenuously misinterpret the language
therein which states “and also affirms in this regard the
importance of participation in a Sri Lankan judicial
mechanism, including the special counsel’s office, of
Commonwealth and other foreign judges, defence
lawyers
and
authorised
prosecutors
and
investigators”,130 in order to advance the meritless
argument that the GOSL has thereby committed to a
hybrid court with foreign judges. In fact, the said
phrase merely recognises the importance of the
“participation” of foreign experts as described therein in
a “Sri Lankan judicial mechanism”,131 because a judicial
exercise of this nature, requiring investigation and
prosecution of systemic crimes, will surely require
expertise that Sri Lanka does not have in abundance.
The “participation” of foreign experts in a Sri
Lankan process can be achieved in many ways – as
trainers, forensic experts, technocrats, advisers,
observers etc. – and not necessarily as judges or
prosecutors, although significantly there is enough

historical precedence of foreign judges, lawyers,
investigators and experts participating in Sri Lankan
accountability processes without any opposition. For
example, in 1963, the Sirima Bandaranaike
government appointed Justice T.S. Fernando (Sri
Lanka), Justice Abdel Younis (Egypt) and Justice G.C.
Mills-Odich (Ghana), under the provisions of the
Commissions of Inquiry Act of 1963, to probe into a
possible conspiracy behind the assassination of the late
Prime Minister, SWRD Bandaranaike.132 In the
related criminal trial, the first and second accused were
defended by a British Queen’s Counsel, Phineas
Quass,133 while detectives from Scotland Yard were
brought down to assist Ceylon Police in the
investigation.134 In 1993, three foreign judges from
commonwealth states were appointed to the
Commission of Inquiry into the killing of Lt. General
Denzil Kobbekaduwa.135 In February 2007 the
‘International Independent Group of Eminent Persons
(IIGEP)’, comprising of 11 foreign experts, was formed
at the invitation of former President Rajapaksa’s
government to observe the work of the ‘Udalagama
Commission’,136 however terminated their own
mandate and resigned having expressed their
dissatisfaction in the Commission’s proceedings.137
More recently, in July of 2014, the former President
Rajapaksa appointed a panel of three foreign lawyers
– the late, Sir Desmond De Silva QC (UK)138, Sir
Geoffrey Nice QC (UK)139 and Prof. David Crane

specially authorised by the AG may conduct prosecutions in magistrate courts. Section 400 (2) provides that in the absence of the AG or
an officer of the AG’s department or an authorised pleader, the magistrate shall conduct the prosecution. However, the section provides
for the magistrate to “avail himself if he considers it so desirable, of the assistance of any pleader or public officer in the conduct of any
inquiry”. Under this provision it has now become a practice for police officers to conduct prosecutions in magistrates’ courts both in nonsummary and summary inquiries, although in the eyes of the law they are not ‘conducting’ prosecutions but assisting the magistrate in the
conduct of the prosecution. An examination of other laws, such as the Excise Ordinance under which excise officers prosecute offences,
the Forests Ordinance under which forest officers prosecute offences and the Consumer Affairs Authority Act under which officers of the
Authority prosecute, does not indicate a deviation from this rule. Even in those instances, it appears that such officers conduct prosecutions
on the same basis as police officers, namely as public officers assisting the magistrate to prosecute. Commission to Investigate Allegations
of Bribery or Corruption (CIABOC) Act No 19 of 1994 provides as follows: “An officer of the Commission authorised by the Commission
or any other Attorney-at-Law specially authorised by the Commission shall be entitled to conduct the prosecution at a trial of an offence held
in a High Court on an indictment signed by the Director-General, notwithstanding anything to the contrary in any written law”. Reference
to “any other” attorney-at-law indicates that all authorised prosecuting officers of the Commission are themselves attorneys-at-law.
130 Ibid. (emphasis added).
131 Ibid. (emphasis added).
132 D.B.S. Jeyaraj, ‘The incident that rocked Ceylon 55 Years Ago The Assassination of Prime Minister S.W.R.D. Bandaranaike’ Daily
Mirror (Colombo 26 September 2014) <http://www.dailymirror.lk/opinion/dbsjeyaraj-column/53002-the-incident-that-rocked-ceylon55-years-ago-the-assassination-of-prime-minister-swrd-bandaranaike.html> accessed 3 November 2018.
133 Ibid.
134 Ibid.
135 Mudliyar, ‘Bandaranayake vs. Yapa: “Many wrong things have been done”’ Sunday Times (Colombo 6 April 1997)
<http://www.sundaytimes.lk/970406/news4.html> accessed 25 February 2019.
136 The Commission of Inquiry appointed to Investigate and Inquire into Serious Violations of Human Rights which are alleged to have
arisen in Sri Lanka since 1 August 2005 (‘The Udalagama Commission’) appointed on 13 November 2006.
137 See ‘International Independent Eminent Group Public Statement’
<http://www.extrajudicialexecutions.org/application/media/IIGEP%20report.pdf> accessed 25 February 2019.
138 Former Chief Prosecutor at the Special Tribunal for Sierra Leone (hybrid war crimes tribunal set up by Sierra Leone and UN) from
2005.
139 Former Senior Trial Attorney in the Office of the Prosecutor at the International Criminal Tribunal for the former Yugoslavia, who
served as the leading prosecutor in the case against the former President of Serbia, Slobodan Milosevic.
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(US)140 to advise and assist the ‘Paranagama
Commission’141 in its investigations.142 Foreign
investigators have also participated in criminal
investigation processes in the country, for example,
investigations into the assassination of Mr. Lalith
Athulathmudali were carried out by the Sri Lanka
Police and Scotland Yard separately,143 while more
recently, in January of 2007, the CID was assisted in
the investigation into the assassinations of member of
parliament Mr. N. Raviraj by the British Metropolitan
Police.144
The above examples demonstrate that the criticism
advanced against UNHRC Resolution 30/1 is due to
misconceptions, misconstructions and deliberate and
disingenuous misinterpretation of the provisions
therein. The absence of clear and coherent
communication on the part of the GOSL in respect of
its transitional justice programme has vastly
contributed to the melee. It is vital that the transitional
justice process proposed under Resolution 30/1 be
understood by all stakeholders, not as a check box
exercise to appease the international community, but
as a national effort in building the capacity of the law
enforcement system of the country. The legacy of this
national effort would bolster the rule of law by helping
develop a national consensus on accountability in
respect of violation of human rights and humanitarian
laws committed by whoever, against whomever,

wherever, howsoever and under whatever
circumstance. It is only once we reach that national
mindset that Sri Lanka can claim to be a state where
the rule of law is observed indiscriminately.
A credible accountability process against those
most responsible for violations and abuses of human
rights and humanitarian laws will safeguard the
reputation of those, including within the military, who
conducted themselves in a lawful manner. More
importantly, an accountability process is essential for
non-recurrence, as unredeemed violence is one of the
greatest contributory factors for recurrence. The only
way to prevent recurrence is by combatting the causes
of conflict, which can be done only through a process
that properly addresses past violations.145 Therefore, it
is vital that the GOSL fulfills its constitutional
obligation to investigate and prosecute past crimes. To
renege on that constitutional duty will not only taint
the credibility of the GOSL in the eyes of the
international community, but it will also erode public
confidence instilled in the present government with
respect to its commitment to uphold human rights,
including combatting impunity. In fact, in its ‘100
Days Programme’ the GOSL has given an express
undertaking to its own citizens to investigate “war
crimes” by “national independent judicial
mechanisms”.146

Former Chief Prosecutor at the Special Tribunal for Sierra Leone from 2002 to 2005, during whose tenure the former President of
Liberia, Charles Taylor was indicted.
141 The Commission of Inquiry appointed to investigate the cases of persons who went missing from the Northern and Eastern Provinces
during the war (‘The Paranagama Commission’ or ‘PCICMP’) 2nd Mandate.
142 Shanika Sriyananda, ‘Sirisena to get Paranagama Commission’s final report on HR violations next week’ Daily FT (Colombo 28
September 2015) <http://www.ft.lk/article/476189/Sirisena-to-get-Paranagama-Commission-s-final-report-on-HR-violations-nextweek> accessed 25 February 2019.
143
Sam Bresnik, ‘Unravelling the mysteries of Athulathmudali’s murder’ Daily News (Colombo 24 May 2017)
<http://www.dailynews.lk/2017/05/24/features/116753/unravelling-mysteries-athulathmudali’s-murder> accessed 25 February 2019.
144 ‘Scotland Yard in SL to probe Tamil MP's killing’ (OneIndia 4 January 2007) <https://www.oneindia.com/2007/01/04/scotland-yardsl-to-probe-tamil-mp-killing.html> accessed 25 February 2019.
145
‘Preventing
recurrent
cycles
of
violent
conflicts’
(Federal
Council
of
Switzerland
8
June
2018)
<https://www.eda.admin.ch/deza/en/home/themes-sdc/fragile-contexts-and-prevention/preventing-recurrent-cycles-violentconflicts.html> accessed 25 February 2019.
146 See ‘100 Days Programme’ clause 93: “Since Sri Lanka is not a signatory to the Rome Statute regarding international jurisdiction with
regard to war crimes, ensuring justice with regard to such matters will be the business of national independent judicial mechanism” (emphasis added).‘Maithripala Sirisena’s 100 Day Work Programme; Detailed Diary Description’ (Colombo Telegraph 20 December 2014)
<https://www.colombotelegraph.com/index.php/maithripala-sirisenas-100-day-work-programme-detailed-diarydescription/#comments> accessed 25 February 2019.
140

135

PART II
PATHWAYS TO PROSECUTIONS

Sri Lanka’s Time to Try: Prosecuting Conflict-Related Abuses

A Hybrid Court: Ideas for Sri Lanka1
RHADEENA DE ALWIS | NIRAN ANKETELL
Rhadeena de Alwis is an Attorney at Law currently engaged in private practice in Sri Lanka. Rhadeena received her Bachelor of Laws
(Hons.) from the University of Colombo. She was awarded the Chevening Scholarship for the year 2016/2017 and received her LLM in
Public Law from University College London. She has a background in human rights law and has previously worked with the International
Committee of the Red Cross and the Legal Aid Commission of Sri Lanka. She works with SACLS as a resource person on specific projects.
Niran Anketell practices law in Sri Lanka, primarily in the superior courts. He is a co-founder of SACLS and holds a Masters degree in
International Legal Studies from New York University.
1.0 PART I – A HYBRID COURT FOR
SRI LANKA: AN IDEA WHOSE
TIME HAS COME

T

he last ten years have witnessed the
proliferation of a number of internationally
assisted courts – also called hybrid courts –
throughout the globe, with varying degrees of success.
Many more countries are in the process of considering
the establishment of similar courts as well. Hybrid
courts combine the relative advantages of domestic as
well as international justice, while minimising the
drawbacks of both. The use of professional and
experienced international judges and lawyers has
helped dramatically raise the credibility and
independence of hybrid courts. Yet, since hybrid
courts function within the legal system of a given
country, they have significantly better compliance and
implementation records than international courts and
help create national ownership over the important
work of punishing international crimes.
More than five years since the end of the war, the
imperative to credibly deal with the past in Sri Lanka
is stronger than ever. Most fundamentally, the new
government’s efforts to promote good governance and
the rule of law require a serious approach to dealing
with credible allegations of atrocious conduct by both
sides, especially during the last stages of the war. In
particular, unless state violence is punished and
curbed, the wounds of the war will continue to fester
while new ones are created. Moreover, the impunity
afforded to state violence in the past has led to a
military and security apparatus that enjoys near
invincibility with respect to its actions. Sri Lanka,
therefore, needs to break dramatically with the past,

and a process of attributing criminal liability for the
most egregious crimes is a necessary starting point.
While some international observers believe the
new government should be generously afforded the
time and space to develop its own mechanisms, the
reality is that Sri Lanka’s record of domestic
accountability throughout its post-independence
history has been characterised by a lack of political
will, lack of capacity, political interference and chronic
failure. To expect victims to put their trust in familiar
domestic mechanisms that have failed time and again
is unfair and unwise.
Yet, the actualisation of international justice with
respect to Sri Lanka appears fraught and unlikely in
the short- to medium- term. Further, foreign and
purely international courts – except in the case of ad
hoc tribunals established by the Security Council in
respect of the former Yugoslavia and Rwanda –
prosecute, at best, only a handful of perpetrators from
each situation. In the vast majority of cases, foreign
and international justice takes decades to achieve, with
no assurances of success. It is an idea whose time has come.
Generating the political will to establish a hybrid court
in Sri Lanka will not be easy. But, as this chapter
argues, a fully functional hybrid court could be
structured within Sri Lanka’s legal system in a way that
is entirely compatible with the existing constitution. A
legislative package passed by a simple majority in
Parliament along with incidental regulatory changes
could establish a uniquely Sri Lankan hybrid model.
Further, there appears to be some support from
influential sections of the new government for some
form of international assistance for domestic
accountability processes. At least two senior ministers,

This chapter is a reprint of an SACLS paper of the same title, published in May 2015. Though the text has been formatted
for inclusion in this publication, the information therein remains unchanged.
1

139

A Hybrid Court: Ideas for Sri Lanka

including the foreign minister, have publicly
acknowledged the possibility of international judges
and technical assistance for domestic trials in Sri
Lanka.2

international crimes. These courts are referred to as
‘hybrid’ because “both the institutional apparatus and
the applicable law consist of a blend of the
international and the domestic”.3

To be clear, a hybrid court will not be a panacea
to Sri Lanka’s deep Transitional Justice needs. But, if
handled with care and professionalism, it could help
break with the past and help herald a new era of
accountability and human rights protection; essential
components in Sri Lanka’s quest for reconciliation.

Hybrid courts are typically characterised by the
following features: hybridity in the personnel involved
in the trials; the application of international criminal
law exclusively or alongside domestic offences; the
presence of specialised ‘trial’ and ‘appeal’ chambers;
and limited temporal, personal and material
jurisdiction. Further, they are typically ad hoc courts
established to function within a limited time frame and
incorporated into the domestic legal framework
through legislation or ratification. They are also almost
always housed within the country in which the alleged
international crimes took place.

2.0 PART 11 – INTERNATIONALLYASSISTED COURTS
The last decade has witnessed the proliferation of
internationally assisted courts in a variety of continents
and contexts. These courts now offer a viable
alternative to purely international and domestic forms
of justice. This part briefly examines the establishment,
applicable law and hybrid structure of five of the best
known internationally-assisted courts: the Special
Court for Sierra Leone; the Extraordinary Chambers
in the Courts of Cambodia; the Special Tribunal for
Lebanon; the War Crimes Chamber of Bosnia and
Herzegovina; and the Special Panels in East Timor.
The structures, institutions and modalities adopted by
these courts should inform the choices made in Sri
Lanka with respect to accountability for past crimes.

2.1 The definition and purpose of internationally
assisted courts
Internationally assisted courts (also referred to as
hybrid courts) are specialised courts that are
established in certain instances for the adjudication of
criminal liability following the commission of

2.2 Establishment and applicable law
2.2.1

Establishment

Hybrid courts have been established by a variety of
means and have incorporated domestic and
international participation at varied levels.
The Special Court for Sierra Leone (SCSL) was
established under a joint agreement between the
United Nations (UN) and the Government of Sierra
Leone,4 and is thus a treaty-based criminal court. The
Extraordinary Chambers in the Courts of Cambodia (ECCC)
was similarly based on an agreement between the UN
and the Government of Cambodia, but the founding
document of the court was subsequently enacted by
the Cambodian legislature.5 Other hybrid courts have
been established through purely international
processes. The Special Tribunal for Lebanon (STL) was

Foreign Minister Samaraweera: “We are currently looking at 2-3 different options and will come up with a proposal in about a
month’s time. We hope for technical assistance from the UN, perhaps judges from the Commonwealth – whom we chair at the
moment – too”, ‘New Sri Lankan Foreign Minister: Our Tilt Towards China Needs A Course Correction’ (Swarajya 18 January
2015) <http://swarajyamag.com/world/new-sri-lankan-foreign-minister-our-tilt-towards- china-needs-a-course-correction/>
accessed 3 May 2015. See also, ‘Domestic Accountability Mechanism Is Now Being Planned: Mangala’ (Colombo Telegraph 2 May
2015) <https://www.colombotelegraph.com/index.php/domestic-accountability-mechanism- is-now-being-planned-mangala/>
accessed 3 May 2015: Foreign Minister Samaraweera: “[…] the architecture of a domestic accountability mechanism with
international technical assistance as promised by our manifesto are now being planned”. See further, Shihar Annez, ‘Sri Lanka's
new government plans fresh war crimes probe’ (Reuters 29 January 2015) <http://www.reuters.com/article/2015/01/29/us-srilanka-rights- idUSKBN0L21GQ20150129> accessed 3 May 2015: “Rajitha Senaratne, a government spokesman, told a forum of
foreign correspondents in Colombo, referring to the United Nations: It will be a new local inquiry. If we need, we will bring some
foreign experts”.
3 Laura A. Dickinson, ‘The Promise of Hybrid Courts’ (2003) 97 (2) AJIL 295.
4 ‘Agreement between the United Nations and the Government of Sierra Leone on the establishment of a Special Court for Sierra
Leone’ (16 January 2002) <http://www.rscsl.org/Documents/scsl-agreement.pdf> accessed 11 April 2015.
5 ‘Agreement between the United Nations and the Royal Government of Cambodia
Concerning the Prosecution Under Cambodian Law of Crimes Committed During the Period of Democratic Kampuchea’ (6 June
2003) <http://www.eccc.gov.kh/sites/default/files/legal- documents/Agreement_between_UN_and_RGC.pdf> accessed 11
April 2015.
2
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created by the UN Security Council Resolution 1757,
while the War Crimes Chamber of Bosnia and Herzegovina
(WCC) was created by way of an agreement between
the Office of the High Representative (OHR) – an
international functionary who exercised real executive
power in terms of the Dayton Peace Accord – and the
International Criminal Tribunal for the Former
Yugoslavia (ICTY).6 UN mechanisms were also
responsible for the establishment of the Special Panels
for the District Court of Dili, which was established by the
United Nations Temporary Authority in East Timor
(UNTAET).7
2.2.2

Applicable law

The laws applicable to the hybrid courts were in
some instances defined by special statutes established
for the court; in some instances by UN mechanisms
that laid out the applicable legal framework; and in
other instances purely by existing or revised domestic
law. Further, these courts often apply a mix of
international and domestic criminal law, though only
domestic law was applied in some cases like Lebanon
and Bosnia.
The Special Court for Sierra Leone applied its own
statute and was granted the jurisdiction to prosecute
crimes committed under international humanitarian
law, and certain crimes under the laws of Sierra Leone,

in the territory of Sierra Leone since 30 November
1996.8 Similarly, the Law on Establishment of the
Extraordinary Chambers in the Courts of Cambodia sought to
apply international crimes such as genocide, crimes
against humanity and war crimes, as well as certain
domestic crimes, to the period in which the Khmer
Rouge controlled Cambodia between 1975 and 1979.9
The Special Tribunal for Lebanon also applied its own
statute,10 but Article 2 of the statute defines the
applicable law by reference to the provisions of the
Lebanese Criminal Code that regard acts of
terrorism, crimes and offences against life and personal
integrity, illicit association and failure to report crimes
and offences.11 It also incorporates provisions from
Lebanese law with regard to increasing the penalties
for sedition, civil war and interfaith struggle.12 In
Bosnia and Herzegovina, the War Crimes Chamber
applies the 2003 Criminal Code of BiH and the 2006
Criminal Procedure Code, and since 2009 has, in
some cases, applied the 1976 Criminal Code of the
former Socialist Federal Republic of Yugoslavia
(SFRY).13 In East Timor, UNTAET Regulations
defined the legal framework applicable to the Special
Panels.14 The UNTAET Regulation was based on the
Statute of the International Criminal Court as regards
the definition of international crimes,15 and domestic
Indonesian laws prior to 25 October 1999 were
enforceable to the extent that they did not contravene
international human rights standards.16

Katerina Uhlířová, ‘War Crimes Chamber of the Court of Bosnia and Herzegovina: Seeding “International Standards of
Justice”?’ in Edda Kristjánsdóttir, André Nollkaemper and Cedric Ryngaert (eds), International Law in Domestic Courts: Rule of Law
Reform in Post-conflict States (Cambridge 2012) 207; see also UN Security Council (UNSC), Resolution 1503 (28 August 2003) UN
Doc S/RES/1503 para 5 <http://www.icty.org/x/file/Legal%20Library/Statute/statute_1503_2003_en.pdf> accessed 14 April
2015.
7 The UNTAET was created by UNSC, Resolution 1272 (25 October 1999) UN Doc S/RES/1272.
8 Statute of the Special Court of Sierra Leone (adopted 16 January 2002 entered into force 12 April 2002) 2178 UNTS 178
(‘Statute of the Special Court for Sierra Leone’) article 1 (1).
9 Law on the Establishment of the Extraordinary Chambers for the Prosecution of
Crimes Committed During the Period of Democratic Kampuchea (27 October 2004) (‘Law on the Establishment of the ECCC’)
articles 3-8 <http://www.geneva-academy.ch/RULAC/pdf_state/ECCC- Law-as-amended-27-Oct-2004-Eng.pdf> accessed 11
April 2015.
10 Statute of the Special Tribunal for Lebanon attached to UNSC Resolution 1757 (30 May 2007) UN Doc S/RES/1757 (2007)
(‘Statute of the Special Tribunal for Lebanon’) <https://www.stl-tsl.org/en/documents/stl- documents/statute/223-statute-ofthe-special-tribunal-for-lebanon> accessed 11 April 2015.
11 Ibid. article 2 (a).
12 Ibid. article 2 (b).
13 The similar position was taken by the Grand Chamber of the European Court of Human Rights in Maktouf and Damjanovic v. BiH,
App no 2312/08 and 34179/08 (ECtHR, 18 July 2013) para 70. The Court found that the retroactive application of the 2003 BiH
Criminal Code violated the European Convention of Human Rights. This is because, with regard to the cases involving a lower
range of punishment, the 2003 Code led to a more severe sentence than that which would have been awarded under the 1976
SFRY Criminal Code.
14 UNTAET, Regulation 2000/15 ‘On the establishment of panels with exclusive
jurisdiction over serious criminal offences’ (6 June 2000) UN Doc UNTAET/REG/2000/15 (‘UNTAET Regulation 2000/15’)
section 3.
15 Suzannah Linton, ‘Cambodia, East Timor and Sierra Leone: experiments in
international justice’ (2001) 12 CLF 185, 205.
16 Id. n. 13, section 3; UNTAET Regulation 1999/1 ’On the authority of the Transitional Administration in East Timor’ (27
November 1999) UN Doc UNTAET/REG/1999/1 section 3.
6
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2.3 Personnel
The composition of the key positions within these
hybrid courts – judges, prosecutors, investigators,
defence lawyers and administrators – are politically
sensitive. Thus, the negotiations leading to the
establishment of these courts – typically between a
government and the United Nations – have focused
heavily on the ratio between domestic and
international personnel, in particular with respect to
judges and prosecutors. Thus, the final outcome often
reflects not merely the needs of the particular country,
but political sensitivities on the ground and relative
bargaining positions of the international community
and the national government.
2.3.1

Judges

The Special Court for Sierra Leone comprised 8 to 11
independent judges, who were assigned to the Trial
and Appeal Chambers. The Trial Chamber was
composed of three judges: one to be appointed by the
Government of Sierra Leone, and two to be appointed
by the Secretary General of the UN. Similarly, of the
five judges in the Appeal Chamber two were to be
appointed by Sierra Leone and three by the UN.17
By contrast, the Extraordinary Chambers in the Courts
of Cambodia comprised a majority of national judges.
The Pre- Trial and Trial Chamber consisted of five
judges – three national (one of whom was the
president) and two international18 – while the
Supreme Court Chamber comprised of seven judges
– four national (one of whom was the president) and
three international.19 However, to prevent decisions
splitting down national or international lines, all

decisions in any of the Chambers had to be taken in
accordance with the ‘super majority’ principle. This
requires that decisions be taken on a ‘simple majority
plus one’ basis.20
The Special Tribunal for Lebanon had 11 to 14 judges
to be appointed to the Pre-Trial Chamber, the Trial
Chamber and the Appeal Chamber.21 The balance of
interests between the Government and the
international community was evidenced in the
structure of the appointment of judges. In instances of
a Pre- Trial Chamber, a single international judge
presided.22 The Trial Chamber usually comprised
three judges, with one domestic judge and two
international judges.23 The Appeal Chamber
comprised five judges, two domestic and three
international.24
The War Crimes Chamber of Bosnia and
Herzegovina has four trial panels of three judges each,
while the Appellate Chamber sits as a full bench.
However, the composition of judges in the WCC
underwent a change over time. At the commencement
in 2005, each panel comprised two international
judges and one national judge. In 2008 however, the
composition was reversed to include two national
judges and one international judge.25The selection of
national judges followed a similar process to the
ordinary procedure, whereby the High Judicial and
Prosecutorial Council (HJPC) appointed judges who
were then assigned to specific Divisions (including the
WCC) by the President of theState Court.26 The
international judges were at first appointed by the
Office of the High Representative,27 but since July
2006 the HJPC also appointed the international
judges, through a competitive process.28 These

Id. n. 7, article 12 (1).
Id. n. 8 articles 9; and 20.
19 Ibid. article 9.
20 Ibid. article 14 (1).
21 Agreement between the United Nations and the Lebanese Republic on the establishment of a Special Tribunal for Lebanon,
annexed to UNSC, Resolution 1757 (30 May 2007) UN Doc S/RES/1757 (2007) (‘Agreement between the United Nations and
the Lebanese Republic on the establishment of a Special Tribunal for Lebanon’) article 2 (3).
22 As in the case of Lebanon, see ibid.
23 This is the case for Sierra Leone and Lebanon: see id. n. 7, article 12 (1)(a); id. n. 20 article 2 (3).
24 This is the case for Sierra Leone and Lebanon: id. n. 7, article 12 (1)(b); and id. n. 20, article 2 (3).
25 Bogdan Ivanisevic, ‘The War Crimes Chamber in Bosnia and Herzegovina: From Hybrid to Domestic Court’ (International
Center for Transitional Justice 2008) 7 <http://wcjp.unicri.it/proceedings/docs/ICTJ_BiH%20WCC_2008_eng.PDF> accessed
14 April 2015.
26 Law on the High Judicial and Prosecutorial Council of Bosnia and Herzegovina, Official Gazette of Bosnia and Herzegovina
15/02 (23 May 2002) article 17.
27 Id. n. 24.
28 ‘Agreement between the High Representative for Bosnia and Herzegovina and Bosnia and Herzegovina on the Registry for
Section I for War Crimes and Section II for Organised Crime, Economic Crime and Corruption of the Criminal and Appellate
Divisions of the Court of Bosnia and Herzegovina and the Special Department for
War Crimes and the Special Department for Organised Crime, Economic Crime and Corruption of the Prosecutor’s Office of
Bosnia and Herzegovina as Well as on the Creation of the Transition Council, Replacing the Registry Agreement of 1 December
2004 and the Annex thereto’ (Official Gazette of Bosnia and Herzegovina – International Agreements 3/07 26 September 2006)
17
18
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international judges were required to have eight years
of international criminal law experience.29 Thus, the
WCC model represents the incremental localisation of
the court, given knowledge transfers from the
international to the domestic and increase in domestic
capacity over time.
The Special Panels in East Timor also had a majority
of international judges, with the District Court of Dili
and the Court of Appeal comprising two international
judges and one domestic judge.30 In cases of special
importance, a panel of five judges would preside with
three international judges and two domestic judges.31
2.3.2

Prosecutors

The unbiased and effective functioning of many of
these hybrid courts depends upon the independence
and competence of prosecutors. As such, a significant
number of hybrid courts make provision for
experienced
and
independent
international
prosecutors with domestic counterparts.
In the case of Special Court for Sierra Leone (SCSL) and
the Special Tribunal for Lebanon, the UN Secretary
General appointed the Prosecutor.32 The Statutes of
the SCSL and the STL mandated that the Deputy
Prosecutor be a local.33 In contrast, the Extraordinary
Chambers in the Courts of Cambodia used a model of coprosecution, with a Cambodian prosecutor and an
international prosecutor working simultaneously. All
subordinate prosecutorial positions in the court
featured a Cambodian counterpart to an international
appointee.34
The Prosecution Unit of the War Crimes Chamber in
BiH also employed international staff, though the chief

prosecutor and the heads of the six prosecution teams
were required to be BiH nationals. In East Timor, the
UNTAET created the Public Prosecution Service for
East Timor.35 Here, the Office of the General
Prosecutor was divided into two departments under
deputy general prosecutors – one of whom dealt with
ordinary crimes, while the other dealt with serious
crimes including prosecutions in the Special Panels.36 A
staff of East Timorese and international experts
supported the Deputy General Prosecutor for Serious
Crimes, through the Serious Crimes Unit.37
2.3.3

Investigators

The investigators supporting the prosecution in
hybrid courts have either functioned as an
autonomous unit or been housed within the
prosecution. For instance, the investigation unit was a
part of the Office of the Prosecutor in the Special Court
for Sierra Leone and Special Tribunal for Lebanon, and
included domestic as well as international
investigators.38 In fact, the investigative unit of the
SCSL has been recognised as “an exemplary model
of national-international teamwork”.39 In Lebanon,
investigators, forensic experts and analysts, including
former and serving police officers with experience in
the relevant area, assist the prosecutor.40
In contrast, the Extraordinary Chambers in the Courts of
Cambodia, influenced by Cambodia’s French colonial
past, used investigative judges, with one Cambodian
and one international co-investigating judge leading
the Office of the Co-Investigating Judges.41
In the case of the War Crimes Chamber of BiH and
the East Timor Special Panels, the investigative units
were specialised domestic bodies empowered to deal

article 8 (7) <http://www.sudbih.gov.ba/files/docs/zakoni/en/Sporazum_o_Uredu_registrara__eng.pdf> accessed 14 April 2015.
29 Ibid. article 8 (6).
30 Id. n. 13, section 22.1.
31 Ibid. section 22.2.
32 Id. n. 7, article 15 (3); and id. n. 9, article 11 (3).
33 Id. n. 9, article 11 (4); and id. n. 7, article 15 (4). Although such a requirement was originally included in the Statute of the SCSL,
the Government opted for amendment through an exchange of letters and thus allowed for the appointment of a non-Sierra
Leonean as the first Deputy Prosecutor; see Tom Perriello and Marieke Wierda, ‘Prosecutions Case Studies Series, The Special
Court of Sierra Leone Under Scrutiny’ (International Center for Transitional Justice March 2006) 2.
34 Id. n. 8, article 16.
35 UNTAET Regulation 2000/16 ‘On the Organization of the Public Prosecution Service in East Timor’ (6 June 2000) UN Doc
UNTAET/REG/2000/16 (‘UNTAET Regulation 2000/16’).
36 Ibid. section 5.1.
37 Ibid. section 4.6.
38 Id. n. 7, article 15 (2); and id. n. 9, article 11 (5).
39 T. Perriello and M. Wierda, Prosecutions Case Studies Series, The Special Court
of Sierra Leone Under Scrutiny”, id. n. 32, 22.
40 ’Investigation Division’ (Special Tribunal for Lebanon) <http://www.stl-tsl.org/en/about-the-stl/structure-of-the-stl/the-officeof-the-prosecutor/investigation-division> accessed 11 April 2015.
41 Id. n. 8, article 23.
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with the prosecution of international crimes. The
investigators of the SDWC of BiH belong to the State
Investigation and Protection Agency (SIPA). Within
the SIPA, the body authorised to conduct
investigations into war crimes was the War Crimes
Investigation Centre and some SIPA investigators
were assigned exclusively to the prosecution.42 In East
Timor, the Deputy General Prosecutor for Serious
Crimes (DGPSC) – assisted by the Special Crimes
Unit – was given exclusive authority over the
investigation of serious crimes for the purpose of
prosecution and included international as well as
domestic investigators.43
2.3.4

Defence

The provision of competent defence lawyers to
persons accused of grave crimes is critical to the
provision of due process and a fair trial. Thus,
international best practice requires that legal
representation is provided to all accused, including
through legal aid for indigent defendants. A number of
hybrid courts have established defence units to
coordinate and administer the provision of legal
support to defendants.
In the Special Court for Sierra Leone, a Defence Office
was established, which comprised a defence advisor
and three duty counsel headed by the principle
defender, together with administrative support.44
Upon the arrest of an individual, the Defence Office
provides legal advice through a duty counsel, and the
defendant could subsequently retain his own counsel.45
The Extraordinary Chambers in the Courts of Cambodia
features a Defence Support Section, which is
responsible for providing the indigent accused with a

list of lawyers who may defend them, as well as legal
and administrative support to lawyers assigned to
work on cases, including the payment of fees.46
Defendants have the option of retaining one
Cambodian lawyer and one international lawyer to
lead their defence team, which is also staffed by
Cambodian and international lawyers, investigators
and analysts.
The Defence Office in the Special Tribunal for Lebanon
is an independent organ court and engages inter alia in:
developing a list of counsel and assigning counsel to
indigent accused and those tried in absentia; the
provision of legal research, advice and operational
support to defence counsel; and in monitoring the
activities of the defence counsel, to better ensure the
protection of the rights of the accused.47The UN
Secretary General and the President of the Special
Tribunal appoint the Head of the Defence Office.48
Defendants are entitled to be represented by
international lawyers.
With respect to the War Crimes Chamber in BiH, the
Registry established a Criminal Defence Support
Section (Odsjek Krivicne Odbrane or OKO), but this
subsequently evolved into an independent
institution.49 Initially, an international director and
deputy were in charge of OKO, but by May 2007 the
institution was nationalised.50
In East Timor, the UNTAET did not provide for
the establishment of a public defenders’ office in
respect of the Special Panels,51 and the office of the
public defender was funded by way of the general
budget of East Timor.52 Resultantly, a few NGOfunded international lawyers and Timorese public
defenders were assigned for the purpose of

‘Looking for Justice: The War Crimes Chamber in Bosnia and Herzegovina’, (Human Rights Watch February 2006) 18 (1(D))
13-14 <http://www.hrw.org/sites/default/files/reports/ij0206webwcover.pdf> accessed 15
April 2015.
43 Id. n. 34 sections 14.3; 14.4; and 14.6.
44 Rupert Skilbeck, ‘Building the Fourth Pillar: Defence Rights at the Special Court for Sierra Leone’ (2004) 1 (1) EHRR 66, 79.
45 T. Perriello and M. Wierda, “Prosecutions Case Studies Series, The Special Court
of Sierra Leone Under Scrutiny”, id. n. 32, 25.
46 See ‘Defence Support Section (DSS)’ (ECCC), available at: https://www.eccc.gov.kh/en/organs/defence-support-section
accessed 11 April 2015.
47 See ‘Defence Office’ (Special Tribunal for Lebanon) <https://www.stl-tsl.org/en/about-the-stl/structure-of-the-stl/defence2/defence-office-69> accessed 11 April 2015.
48 Id. n. 7, article 13.
49 ‘Justice for Atrocity Crimes: Lessons of International Support for Trials Before the State Court of Bosnia and Herzegovina’
(Human Rights Watch 12 March 2012) 14 <http://www.hrw.org/reports/2012/03/12/justice-atrocity-crimes> accessed 15
April 2015.
50 Ibid. See also id. n. 24, 15.
51 Suzanne Katzenstein, ‘Hybrid Tribunals: Searching for Justice in East Timor’ (2003) 16 HHRJ 245, 251; and ‘Digest of the
Jurisprudence of the Special Panels for Special Crimes’ (Judicial System Monitoring Program April 2007) 15
<http://www.locjkt.or.id/Timor_E/new/pdf/Digest%20of%20the%20Jurisprudence.pdf> accessed 14 April 2015.
52 William W. Burke-White, ‘Community of Courts: Toward a System of
International Criminal Law Enforcement’ (2002) 24 MJIL 1, 70.
42
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representing the accused. As the Serious Crimes Unit
was staffed by a majority of international prosecutors,
the inequality of experience between the prosecution
and the defence resulted in no witnesses being called
on behalf of the defence in the initial 14 trials before
the Special Panels.53 The United Nations Mission of
Support in East Timor (UNMISET) eventually
established a separate Defence Lawyers Unit (DLU),54
which employed only international staff.55
2.3.5

Victim’s Support

The most recent hybrid tribunals have gone to
significant lengths, not merely to protect witnesses and
victims from harassment and intimidation, but also
support them through the trial process by providing a
range of services to them, including legal
representation.
The Extraordinary Chambers in the Courts of Cambodia is
particularly notable in this regard. Victims are
permitted to submit complaints to the coprosecutors, who are to take the interests of Victims
into account when considering whether to initiate
prosecutions. Victims may also participate as civil
parties in proceedings. In this capacity, they are
recognised as parties and participate fully in the
proceedings, and are allowed to seek collective and
moral reparations. The court structure includes a
Victims’ Support Section, which undertakes a number
of functions. It informs victims about their rights and
assists them in filing complaints to the co-prosecutors
and in making civil party applications. This entails the
provision of assistance in obtaining legal advice or a
lawyer, as well as supporting retained legal
representatives. The Section also maintains contact
with victims and their lawyers regarding the status of
their complaints and applications, and keeps them
updated regarding developments in individual cases. It
also carries out outreach programmes. Finally, the
Section monitors the security of victims participating
in the proceedings, provides security and protective
measures, and offers other services including the
provision of psychosocial support.56

The registries in the Special Court for Sierra
Leone and the Special Tribunal for Lebanon also make
support available to victims through Victims and
Witnesses Units. These units provide short-term and
long-term support and protection to any individual
called as a witness by the prosecution or the defence.
In terms of Article 16 of the SCSL Statute, the Unit is
to provide “protective measures and security
arrangements, counseling and other appropriate
assistance for witnesses, victims who appear before the
Court and others who are at risk on account of
testimony given by such witnesses”. Similarly, the
Victims Unit in the STL is responsible for
implementing the necessary measures to protect the
safety, physical and psychological well- being, dignity,
and privacy of victims and witnesses, and others at risk
on account of testimony, or their interaction with the
Tribunal.57 The Witness Support Section of the War
Crimes Chamber in BiH also provides witness protection
and psychosocial services.58
In contrast, in East Timor, owing to a lack of
funding, there was never an effective witness and
victim protection program. As a consequence, a
significant number of cases of witness intimidation
were recorded with respect to witnesses involved with
the Special Panels.59

2.3.6

Conclusion

A growing number of countries that face legacies
of serious and systematic international crimes are
increasingly resorting to hybrid courts to prosecute
those crimes. However, there is no singular model,
either for the establishment of a hybrid court, or for
the way in which domestic and international personnel
are featured in the different functions of the court. The
specificities of each country call for diverse responses
in the design and implementation of hybrid courts. It
is critical, therefore, that the domestic constitutional,
legal and regulatory order within a country is fully
understood by those advocating for or designing a
hybrid court.

S. Katzenstein, ‘Hybrid Tribunals: Searching for Justice in East Timor’, id. n. 50 264.
David Cohen, ‘“Justice on the Cheap” Revisited: The Failure of the Serious Crimes Trials in East Timor’ (East-West Center
May 2006) No 80, 5 <http://www.eastwestcenter.org/fileadmin/stored/pdfs/api080.pdf> accessed 14 April 2015.
55 Ibid.
56 See ‘Victims Support Section’ (ECCC) <https://www.eccc.gov.kh/en/organs/victims-support-section> accessed 15
April 2015.
57 See ‘Special Tribunal for Sierra Leone Witness Protection’ <http://www.stl-tsl.org/en/about-the-stl/structure-of-thestl/registry/witness-protection> accessed 15 April 2015.
58 See ’Witness Support Office’ (Court of Bosnia and Herzegovina) <http://www.sudbih.gov.ba/stranica/66/pregled> accessed
15 April 2015.
59 Id. n. 53, 5.
53
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3.0 PART 111 – OVERVIEW OF THE
CRIMINAL JUSTICE SYSTEM
IN SRI LANKA
Sri Lanka has a hierarchical system of common
law courts that largely reflects the structures
established during the colonial era. The relationships
between these courts, their respective jurisdictional
limits and the system of appeals are regulated by the
constitution, and by legislation. While the constitution
– Sri Lanka’s supreme law – delineates the jurisdiction
of the higher courts and lays down certain rules with
respect to the appointment of judges, other legislative
provisions detail the ways in which jurisdiction may be
exercised and flesh out modalities by which the courts
are to function and operate.
Part IV of this chapter contends that a fully
functional and internationally assisted specialised
court structure could be established in Sri Lanka
within the existing constitutional structure. This part
argues that the court structure would only require a
comprehensive legislative package, complemented by
specific regulatory changes, to subordinate legislation
by executive functionaries.
This part deals with the existing legal structure
pertaining to criminal justice, with a view to
identifying how best an internationally assisted court
may be introduced within Sri Lanka.

3.1 Hierarchy of the system of criminal courts
Sri Lanka’s court structure with regard to criminal
matters consists of the Supreme Court, the Court of
Appeal, High Courts and Magistrates’ Courts.
The constitution declares that all courts, tribunals
and other institutions other than the Supreme Court
that existed at the time of the promulgation of the
Second Republic Constitution in 1978 are deemed to
be created and established by Parliament.60 Thus,
Parliament may replace, abolish or amend the powers,
duties, jurisdiction and procedure of such courts,

tribunals and institutions.61 Further, Article 105 (1)(c)
provides that Parliament may, from time to time,
ordain and establish other courts of first instance,
tribunals or other institutions.
The Magistrate’s Court and the High Court are
the only courts with primary jurisdiction (also known
as ‘original jurisdiction’) in criminal cases.62 Appeals
from these courts of first instance can be made to the
Court of Appeal, and in some circumstances, to the
Supreme Court. The Supreme Court exercises final
appellate jurisdiction in all matters.
3.1.1

The Magistrate’s Court

The Magistrate’s Court, established under Section
5 of the Judicature Act No. 2 of 1978 (as amended),
has exclusive original jurisdiction over all criminal
cases that involve fines up to Rs. 1500 or prison
sentences of up to two years.63 Trials are conducted
without a jury, and a Magistrate delivers the verdict
and the sentence.
3.1.2

The High Court

The High Court is the highest Court of first
instance for criminal matters,64 and exercises original
jurisdiction for all matters involving a fine of over Rs.
1500 or imprisonment for a period longer than two
years.
The law provides for the option of a trial by jury in
cases of more serious offences before the High Court,65
including crimes against the State, murder, culpable
homicide, attempted murder and rape. In cases where
the law does not prescribe trial by jury or where the
option is not availed, a judge delivers the verdict and
passes sentence at the conclusion of the hearing.66
An appeal from the conviction or judgment of the
High Court to the Court of Appeal on any matter of
law or fact may be presented by way of a petition of
appeal or by application for leave to appeal.67 Where
the Provincial High Court exercises original criminal
jurisdiction under Article 154P (3)(a) or revisionary

The Constitution of the Democratic Socialist Republic of Sri Lanka 1978 article 105 (2).
Ibid.
62 Judicature Act No 2 of 1978 (as amended) section 2.
63 Code of Criminal Procedure Act No 15 of 1979 (as amended) section 14.
64 Judicature Act No 2 of 1978 (as amended) section 9; and Administration of Justice Law No 25 of 1975 (as amended) section 20.
65 Judicature Act No 2 of 1978 (as amended) section 11; and Administration of Justice Law No 25 of 1975 (as amended) section 20
(3).
66 Code of Criminal Procedure Act No 15 of 1979 (as amended) section 203.
67 Judicature Act No 2 of 1978 (as amended) sections 14; 15; and 16; Code of
Criminal Procedure Act No 15 of 1979 (as amended) sections 331 and 340.
60
61
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jurisdiction under Article 154P (3)(b) of the
Constitution, such appeal lies with the Court of
Appeal.68 An appeal from a final order, judgment,
degree or sentence of a Provincial High Court, in the
exercise of its appellate jurisdiction, shall lie with the
Supreme Court, with leave to appeal to the High
Court or the Supreme Court in its discretion.69
3.1.3

Trial at Bar

A Trial at Bar is held before three judges of the
High Court without a jury.70 This system of trial is
applicable: for the trial of any person for any offence
punishable under sections 114,71 11572 or 11673 of the
Penal Code; where the chief justice is of the opinion
that owing to the nature of the offence, or the
circumstances of and relating to the commission of the
offence, the interests of justice require it;74 or at the
discretion of the chief justice for an offence committed
under the Prevention of Terrorism Act.75
An appeal from any judgment, sentence or order
pronounced at a Trial at Bar shall lie with the
Supreme Court.76 A bench of not less than five Judges
of the Supreme Court shall hear such an appeal.77
3.1.4

The Court of Appeal

Article 138 of the Constitution provides that the
Court of Appeal has appellate jurisdiction in criminal
cases. This does not mean, however, that all criminal
appeals must necessarily be heard by the Court of
Appeal. Numerous authorities have held that Article
138 is only an enabling provision and that the right
to avail of that jurisdiction is governed by legislation.78

Thus, there is no constitutional right to appeal to
the Court of Appeal. Any provision for such an appeal
may be provided – and by necessary implication, be
removed – by legislation.
An appeal shall lie with the Supreme Court from
any judgment or order of the Court of Appeal in any
appeal from the High Court or the Magistrate’s Court,
if the Court of Appeal or the Supreme Court, in its
discretion, grants leave to appeal.79
3.1.5

The Supreme Court

The Supreme Court has jurisdiction to exercise
final appellate jurisdiction in respect of all matters in
fact or law.80 However, in terms of Article 128 of the
Constitution, a constitutional right to appeal to the
Supreme Court only exists with respect to appeals
from the Court of Appeal that involve a substantial
question of law.

3.2 Revision and Appeal
The Court of Appeal is vested with “sole and
exclusive cognisance” to, inter alia, exercise revisionary
jurisdiction on matters decided before a Court of
first instance, by correcting “all errors in fact or in
law” committed by such Courts and to make orders in
the “interests of justice”.81 The Provincial High Court
is also vested with the authority to exercise revisionary
jurisdiction in respect of convictions, sentences and
orders entered or imposed by Magistrate’s Courts
within the Province.82 Accordingly, both the Court of
Appeal and the Provincial High Court are vested with

Ariyakumara v. Karunarathne, SC Spl LA No 169/2013 (decided on 26 March 2014)
<http://www.supremecourt.lk/images/documents/sc_spl_la_169_2013.pdf> accessed 12 April 2015.
69 High Court of the Provinces (Special Provisions) Act No 19 of 1990 (as amended) section 9; see also Wickremasekara v. Officer-inCharge, Police Station Ampara (2004) 1 SLR 257.
70 Code of Criminal Procedure Act No 15 of 1979 (as amended) section 450.
71 Ibid. section 114. This provision relates to the offence of waging or attempting to wage war or abetting the waging of war against
the State.
72 Ibid. section 115. This provision relates to the offence of conspiracy to commit offence punishable under section 14 of the Penal
Code.
73 Ibid. section 116. This provision relates to the offence of collecting men, arms or ammunition or otherwise prepares with the
intention of waging war against the Republic.
74 Code of Criminal Procedure Act No 15 of 1979 (as amended) section 450 (2).
75 Prevention of Terrorism (Temporary Provisions) Act No 48 of 1979 (as amended) section 15.
76 Code of Criminal Procedure Act No 15 of 1979 (as amended) section 451 (3).
77 Ibid.
78 See for example, Martin vs. Wijewardena, (1989) 2 SLR 410; Gamhewa vs. Maggie Nona (1982) 2 S LR 250.
79 The Constitution of the Democratic Socialist Republic of Sri Lanka (1978) article
128. The Judicature Act No 2 of 1978 (as amended) however mentions in section 37 a “right of appeal to the Supreme Court”.
80 The Constitution of the Democratic Socialist Republic of Sri Lanka (1978) article 127.
81 Ibid. articles 138 (1) and 145; and Code of Criminal Procedure Act No 15 of 1979 (as amended) sections 364; 365; and 368.
82 The Constitution of the Democratic Socialist Republic of Sri Lanka (1978) article 154P (3)(b); The High Court of the Provinces
(Special Provisions) Act No 19 of 1990 section 12 empowers the Court of Appeal to transfer to a Provisional High Court an
application for revision, where the Court of Appeal considers it “expedient to do so”.
68
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concurrent jurisdiction in this regard.83
Revision is a constitutional remedy made available
to litigants through the Court of Appeal, which is
granted at the discretion of the Court under special
circumstances, and cannot be invoked as a matter of
right.84 The objective of the remedy is to ensure the
“correct administration of justice and the correction of
errors” that might have occurred.85 In an application
for revision, the party “has to apply for the discretion
of Court to intervene and set right the error occurring
in the judgment or order of the lower Court”.86 In
such a situation the Court will only consider the
legality and procedural correctness of the judgment or
order.87
In matters of revision, the practice of the Court of
Appeal is to refrain from the exercise of its powers in
instances where an alternate remedy (such as an
appeal) is available to the applicant.88 However, it is
now well-established law that the Court will exercise
its power of revision even where an alternate remedy
is available, only if the applicant can prove the
existence of ‘exceptional circumstances’ which make
such revision necessary.89
By contrast, jurisdiction to entertain an appeal must
be “expressly created and granted by statute” and is
thus a statutory right.90 If a party is dissatisfied with the
judgment or order of a lower Court, they may file a
petition of appeal where permitted by law to do

so. In such instances the appellate court would
consider the “legality and reasonableness of the
judgment or order”.91
The conditions on which an appellate court may
entertain an appeal are regulated by statute, and the
grounds upon which the Court is permitted to grant
relief are specified in the statute and known as
“permitted grounds for appeal”.92 In certain
instances, the right of appeal is conditional and
depends upon the Court granting leave to appeal (where
it is stipulated by statute).93 Moreover, the Supreme
Court has discretionary authority to grant special leave
to appeal in instances where the Court of Appeal has
refused to grant leave to appeal to the Supreme Court,
or where the Supreme Court believes the matter
should be reviewed.94 Further, the Supreme Court is
bound to grant special leave in all matters where it is
satisfied that the question to be decided is of “public or
general importance”.95

3.3 Personnel
3.3.1

Judges

The chief justice, the president of the Court of
Appeal, and every other judge of the Supreme Court
and Court of Appeal are appointed by the President
of the Republic, upon approval by the Constitutional
Council, which in turn shall be upon a
recommendation to the Council by the President.96

Ramalingam v. Parameswary (2000) 2 SLR 340 347.
Rustom v. Hapangama & Co. (1978-79-80) 1 SLR 352 357-358; and Sunil Chandra v. Kumara Veloo (2001) 3 SLR 91 102.
85 U. L. Abdul Majeed, A Commentary on Civil Procedure Code and Civil Law in Sri Lanka: Vol 2 (Colombo, U.L. Abdul Majeed 2013)
1590.
86 Ibid.
87 Ibid.
88 The reason for this being that revision is a discretionary remedy vested in the Court
and it is exercised in the absence of an alternative remedy to the applicant – see, Pararagasam & Another v. S.A. Emmanuel CA 931/88
CA Minutes (24 July 1991) as cited in U. L. Abdul Majeed, A Commentary on Civil Procedure Code and Civil Law in Sri Lanka, id. n. 84,
1606.
89 Id. n. 84, 1599-1605; see also, Jonita v. Abeysekera Sri Skanthas Law Reports Vol IV 22; Rustom v. Hapangama &Co. (1978-79-80) 1
SLR 352, 358; and Silva v. Silva (1943) 44 NLR 494, 496; Dharmaratne and Another v. Palm Paradise Cabanas Ltd. and Others (2003) 3
SLR 24, 29-30.
90 Martin v. Wijewardena (1989) 2 SLR 409, 419; Gamhewa v. Maggie Nona (1989) 2 SLR 250, 252; and Dassanayake v. Sampath Bank Ltd.
(2002) 3 SLR 268, 270.
91 Id. n. 84, 1590.
92 Sunil A. F. Coorey, Principles of Administrative Law in Sri Lanka Vol. 2 (3rd edn, Sri Lanka, Sunil A.F. Coorey 1998) 1271.
93 Ibid. 1271 and 1311; see also The Constitution of the Democratic Socialist Republic of Sri Lanka (1978) article 128 (1); Code of
Criminal Procedure Act No 15 of 1979 (as amended) sections 331 and 340; and High Court of the Provinces (Special Provisions)
Act No 19 of 1990 (as amended) section 9.
94 The Constitution of the Democratic Socialist Republic of Sri Lanka (1978) article 128 (2).
95 Ibid. proviso to article 128 (2).
96 Ibid. article 41C read with article 107. These and other provisions that were introduced by the 19th Amendment to the
Constitution are technically, at the time of printing, not law since the 19th Amendment Bill has not yet been signed into law by the
Speaker. He is expected to do so shortly. The 19th Amendment has, however, been passed by Parliament and is awaiting formal
acknowledgement by the Speaker.
83
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The judges of the High Court shall on the
recommendation
of
the
Judicial
Service
Commission,97 be appointed by the president,
consequent to a consultation with the AttorneyGeneral.98 Furthermore, where the Minister of Justice
represents to the president that the number of judges
of the High Court in a particular zone should
temporarily be increased, the president may appoint
one or more commissioners of the High Court.99 All
such commissioners are vested with all the rights,
powers, privileges and immunities of a judge of the
High Court.100
The power to formulated schemes of recruitment
and appoint magistrates lies with the Judicial Service
Commission.101 The Judicial Service Commission
comprises the chief justice and two other judges of the
Supreme Court, appointed by the president subject to
the approval of the Constitutional Council.102
3.3.2

Prosecutors

Section 393 of the Criminal Procedure Code
empowers the Attorney-General to forward an
indictment directly to the High Court. Once a trial
commences, the Prosecution may only be conducted
by the Attorney-General, Solicitor-General, State
Counsel or an attorney-at-law generally or specifically
authorised by the Attorney-General for that particular
purpose.103
Further, the Attorney-General, in terms of section
393 of the Code of Criminal Procedure is empowered
to participate in and effectively control investigations.
He thus has the right, in terms of the law, to: give
advice, whether on application or on his own initiative
to state departments, public officers, officers of the
police and officers in corporations in any criminal
matter of importance or difficulty; and summon any
officer of the state or of a corporation or of the police

to attend his office with any books or documents and
there interview him for the purpose of initiating or
prosecuting any criminal proceeding, or giving advice
in any criminal matter of importance or difficulty.
Further,
the
superintendent
or
assistant
superintendent of police in charge of a division is
bound to provide a comprehensive report to the
Attorney-General of every offence committed within
his area where preliminary investigation is imperative;
or for the institution of proceedings; or where a request
has been made by the Attorney-General; or in other
circumstances also specified in the Code.
3.3.3

Defence Attorneys

The Supreme Court enrolls persons of “good
repute and of competent knowledge and ability” as
attorneys-at-law.104 These attorneys-at-law are entitled
to “appear, plead or act in every Court or other
institution established by law for the administration of
justice”.105 Every person accused before any criminal
court is entitled as of right, to be defended by an
attorney-at-law.106
3.3.4

Investigations

The law on the investigation of offences and the
powers of investigative officers is laid out in Part V,
Chapter XI of the Code of Criminal Procedure. The
Chapter refers to the powers of investigation given to
both police officers and inquirers.
The powers and duties of a police officer or
inquirer includes, but is not limited to, the examination
of witnesses,107 the power to arrest or to direct arrest,108
and the taking of finger impressions or any specimens
of blood etc.109 The magistrate is further required to
assist in the conduct of the investigation.110 Further,
any police officer, not below the rank of assistant
superintendent of police, may take over an

Such recommendation shall be made after consultation with the Attorney-General.
The Constitution of the Democratic Socialist Republic of Sri Lanka (1978) article 111 (2)(a).
99 Ibid. article 111A (1).
100 Ibid. article 111A (3).
101 Ibid. article 111H (b) read with article 111M (a).
102 Ibid. article 111H (b) read with article 111D (1).
103 Code of Criminal Procedure Act No 15 of 1979 (as amended) sections 193 and 400.
104 Judicature Act No 2 of 1978 (as amended) section 40 (1).
105 Ibid. section 41 (1).
106 The Constitution of the Democratic Socialist Republic of Sri Lanka (1978) article 13 (3); Code of Criminal Procedure Act No
15 of 1979 (as amended) section 260; Judicature Act No 2 of 1978 (as amended) section 41 (1).
107 Code of Criminal Procedure Act No 15 of 1979 (as amended) section 110.
108 Ibid. section 117.
109 Ibid. section 123.
110 Ibid. section 124.
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investigation or direct which police officers should
undertake the conduct of the investigation.111
3.3.5

Conclusion

Given Sri Lanka’s judicial structure, there are two
identifiable options available with respect to
establishing a hybrid court: to structure a hybrid court
within the existing system of criminal courts, or
establish a discrete specialised court. These questions
will be considered in the following section.
4.0 PART 1v: STRUCTURING SRI LANKAN
CRIMINAL LAW AND PROCEDURE TO
FACILITATE INTERNATIONALLY
SUPPORTED TRIALS
For the reasons detailed in Part I, the effective
prosecution of international crimes requires a
dramatic break with the past including through: the
incorporation of international crimes and modes of
liability into Sri Lankan law; and the inclusion of
competent international personnel within the criminal
justice system dealing with those crimes.
To do this, Sri Lanka must consider a wide
variety of options derived from hybrid court models
previously implemented in other countries, or
experiment with models devised and structured at
home. That process of devising and implementing
prosecution processes will require deep consultation
with victims and civil society, a point repeatedly
reiterated by international and domestic stakeholders.
This part contends that a functioning hybrid court
could be instituted within the country through a
comprehensive legislative package, which could be
passed with a simple majority in Parliament. In other
words, the creation of a hybrid court along the lines
recommended in this part would not entail any
inconsistency with the existing provisions of the
Constitution. Instead, it would be fully compatible
with it, and would thus not require a two-thirds special
majority in Parliament.

4.1 Establishment and applicable law
4.1.1

Establishment

As discussed in Part III, since Article 105 (1)(c) of
the Constitution provides that Parliament may ordain
and establish courts of first instance, tribunals or other

111

Ibid. section 125.
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institutions, the establishment and empowerment of a
court or tribunal is clearly within the purview of the
legislature.
Thus, the Government of Sri Lanka could, acting
on its own, or by special agreement with the
international community, create a court or tribunal
empowered with the specific task of inquiring and
adjudicating on international crimes in Sri Lanka.
This court’s material jurisdiction would need to be
defined, and consideration must be given to whether
the court’s temporal and personal jurisdiction should
also be defined. That is, should the court only
prosecute crimes committed during a certain period,
and should it be limited to those bearing greatest
responsibility for crimes? The establishment of a court
on these lines would require an Act of Parliament. The
fundamental necessity and benefit of a separate court
to deal with international crimes is clear. A court
exercising jurisdiction over international crimes must
necessarily be specialised in that field; a specialty in
which very few – if any – judges in the Sri Lankan legal
system are trained or have sufficient knowledge.
Further, the chronic inefficiencies and delays in Sri
Lanka’s legal system must not be allowed to infect trials
that will necessarily be sensitive and viewed by many
victims as fundamental to the pursuit of reconciliation.
Moreover, all hybrid models almost always feature a
separate court structure, through which international
participation could be channeled.
This separate court could either be established as a
specialised division of the High Court, or as a discrete
court of first instance. The material jurisdiction of this
specially established court could be restricted to
specified international crimes such as war crimes and
crimes against humanity, while its temporal
jurisdiction will have to be negotiated and determined
with a view to satisfying all victim groups in Sri Lanka.
Further, the animating logic of a specialised court
requires that it have exclusive jurisdiction over the
crimes over which it has jurisdiction, which is to say
that such crimes should only be prosecuted in the
specialised court for the duration of the court’s
existence.
Since the raison d'être of the creation of a specialised
trial court to hear international crimes would be
undermined if routine appellate matters relating to its
cases are not also heard by a similarly specialised court,
it stands to reason that a specialised appellate
institution, tasked solely with appellate jurisdiction
corresponding to the subject matter jurisdiction of the
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trial court, must also be established. An appellate
institution could also, in terms of Article 105 (1)(c), be
created by legislation.
A right of appeal to the Court of Appeal or the
Supreme Court from a specialised trial court or a
specialised appellate court is not constitutionally
mandated, even though the Court of Appeal and the
Supreme Court possess appellate jurisdiction over
criminal matters and final appellate jurisdiction
respectively.112
A final appeal to the Supreme Court may thus be
dispensed with. While there may be a temptation to
prevent a non- specialised Supreme Court from
hearing final appeals in respect of international crimes,
caution must be exercised in this regard. As previously
discussed in Part III, the Court of Appeal has exercised
its discretionary powers of revision – a constitutional
remedy – where alternatives remedies of appeal do not
exist.113 Thus, the exclusion of a final appeal to the
Supreme Court may lead to a proliferation of revision
cases in the Court of Appeal from the specialised
courts.
Moreover, the grounds of appeal to the Supreme
Court may be restricted to certain classes of appeal, for
example, only those appeals in respect of substantial
questions of domestic procedural or constitutional law,
with leave to appeal from the appellate body or special
leave from the Supreme Court. In this way, the
Supreme Court’s jurisdiction could be restricted to
questions of domestic law within which it has
competence, whereas questions of international law
are left to the specialised trial and appellate
institutions. Further, greater protection could be
afforded to appeals arising from the specialised courts,
by way of a requirement that a bench of not less than

a particular number of judges of the Supreme Court
hear such final appeals.114
4.1.2. Applicable law
Sri Lanka’s substantive criminal law does not
criminalise war crimes and crimes against humanity.
Further, Sri Lankan law does not recognise modes of
liability in international criminal law. These modes of
liability include, but are not limited to, indirect
perpetration,115 joint criminal enterprise,116 coperpetration,117 and superior or command
responsibility.118
While the Penal Code and existing criminal
legislation criminalise acts such as murder, rape and
torture; war crimes and crimes against humanity are
not offences under domestic law.119 The prosecution of
war crimes and crimes against humanity as regular
domestic offences is unsatisfactory for a number of
reasons. First, the criminalisation of war crimes and
crimes against humanity reflects a society’s
commitment to preventing mass atrocities that are not
necessarily reflected in Penal Code offences. Second,
prosecuting international crimes as regular Penal
Code offences ignores the widespread, systematic and
structural elements that inhere in the definitions of
international crimes. Consequently, the prosecution of
international crimes as regular domestic crimes would
likely lead to a narrower focus than that required by
international crimes, and thus fail to explore the
systemic and scale elements of atrocity crimes. Third,
prosecuting atrocity crimes as international crimes
opens up a wealth of jurisprudence and international
precedent for judges and lawyers, whilst prosecuting
the same acts as domestic crimes would place lawyers
and judges in uncharted legal territory. This is because
regular domestic crimes have not been drafted with the

In respect of the Court of Appeal, id. n. 77. In respect of the Supreme Court, see The Constitution of the Democratic Socialist
Republic of Sri Lanka (1978) article 127 and 128. Note that a right to appeal to the Supreme Court only arises in respect of
appeals from final orders of the Court of Appeal involving a substantial question of law, or any order including interlocutory
orders from the Court of Appeal where the Court of Appeal has granted leave to appeal, or where the Supreme Court is of the
opinion that the matter is fit for review.
113 Id. n. 87.
114 A similar provision exists with regard to an appeal from any judgment, sentence or order pronounced by a Trial at Bar: see
Code of Criminal Procedure Act No 15 of
1979 (as amended) section 451 (3).
115 The concept of indirect perpetration refers to the use of another person to physically carry out the crime, while controlling the
will of the perpetrator.
116 Joint criminal enterprise: several individuals who contribute to criminal activity,
with a common purpose that such act is carried out jointly or by some members
117 Co-perpetration: being directly involved in the commission of the crime, without necessarily being a principal actor.
118 Superior/command responsibility: failure by a superior to prevent or punish the commission of a crime carried out by a
subordinate.
119 The Conventions Act No 4 of 2006 criminalises grave breaches of the four Geneva Conventions, but does not go further. As a
result, many war crimes committed in non-international armed conflicts – like the armed conflict between the
LTTE and Sri Lankan armed forces – are not included within the scope of the Act.
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intention of being applied in mass atrocity situations.
Finally, domestic crimes do not include modes of
liability developed within international criminal law,
which are necessary and appropriate to the
prosecution of crimes in mass atrocity situations.120
Thus, a legislative amendment recognising war
crimes and crimes against humanity as offences within
Sri Lankan law is necessary to establish any effective
accountability in respect of the past. Typically,
retrospective criminal legislation is impermissible
under Sri Lankan and international human rights
law.121 However, the Sri Lankan constitution and
international law carve out exceptions to the rule
against retrospective criminal laws in respect of
offences that have crystallised within customary
international law at the time of commission. Article 13
(6) of the Constitution provides that “nothing in this
Article shall prejudice the trial and punishment of any
person for any act or omission which, at the time when
it was committed, was criminal according to the
general principles of law recognised by the
community of nations”.122 In fact, in Sepala Ekanayake’s
case, the Court of Appeal cited Article 13 (6) in
upholding a conviction against a person prosecuted
under a retrospective piece of legislation criminalising
hijacking,123 pursuant to which his conviction was also
upheld by the Supreme Court.124 Thus, the entire
gamut of international crimes that formed part of
customary international law may be applied
retrospectively in Sri Lanka, provided they were
criminal at the time of commission.
In order to prosecute international crimes,
international modes of liability must also be made
enforceable within the Sri Lankan legal system. This
could also be done by way of a legislative amendment.

4.2 Personnel
4.2.1

Judges

The effective adjudication of international crimes
in a hybrid court relies upon a judiciary experienced

in international criminal law and trial practice. While
the composition and the number of judges of the trial
and appellate courts would have to be determined,
amendments to existing legislative provisions together
with certain incidental administrative arrangements
could permit the recruitment of international judges to
the bench.
In the event the specialised court is sought to be
established as a division within the High Court,
existing constitutional provisions relating to the
appointment of judges to the High Court must be
complied with. Article 111 (2)(a) of the Constitution
provides that judges of the High Court be appointed
by the President on the recommendation of the
Judicial Service Commission (JSC) – a body
comprising the chief justice and two other judges of
the Supreme Court – after consultation with the
Attorney-General.125 The president may thus appoint
international judges to a hybrid court in the same
manner by which judges are appointed to the High
Court. Incidental amendments will be required to the
Rules of the JSC. The JSC’s rulemaking power extends
to schemes of recruitment and training, appointment,
promotion and transfer of judges of the High Court.126
These amendments would thus have to permit the JSC
to recommend to the President the appointment of
international judges to the specialised court, either
through the direct recruitment of international
persons, or through a system by which the United
Nations or other international body provides the JSC
with a list of suitable international candidates from
which the JSC may recommend some or all to the
president. Amendments would also have to be made to
the JSC Rules to the effect that the international judges
appointed are posted to the specialised court, and are
not included in the general roster of High Court judges
subject to regular rules on transfer and promotion.
Rules will also have to be promulgated on the scheme
of recruitment, mode of appointment, terms of
appointment, and disciplinary control of judges
appointed to the court.
The constitution also provides that commissioners

See Niran Anketell, ‘Building Credible Domestic Mechanisms for Accountability and Transitional Justice in Sri Lanka:
Prosecutions and Criminal Justice’ Daily FT (Colombo 23 January 2015) <http://www.ft.lk/2015/01/23/building-crediblemechanisms-for-domestic-accountability-and-transitional-justice-prosecutions-and- criminal-justice/> accessed 15 April 2015.
121 The Constitution of the Democratic Socialist Republic of Sri Lanka 1978 article
13 (6); International Covenant on Civil and Political Rights (adopted 16 December 1966 entered into force 23 March 1976) 999
UNTS 171 (‘ICCPR’) article 15 (1).
122 The Constitution of the Democratic Socialist Republic of Sri Lanka 1978 proviso to article 13 (6); the terminology used by this
proviso is borrowed from the identical formulation in the ICCPR, article 15 (2).
123 Ekanayake vs. Attorney General (1987) 1 SLR 107.
124 Ekanayake vs. Attorney General (1988) 1 SLR 46.
125 The Constitution of the Democratic Socialist Republic of Sri Lanka (1978) article 111 (2)(a).
126 Ibid. article 111H (2)(a).
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of the High Court may be appointed to exercise the
powers of judges of the High Court. However, this
option could only be exercised upon recommendation
by the Minister of Justice in certain situations127 Where
a recommendation is made, the president may – on
the recommendation of the Judicial Service
Commission – appoint individuals within the judicial
zone specified in the Minister’s representation. These
commissioners would be constitutionally guaranteed
the same rights, powers, privileges and immunities as
a judge of the High Court.128
In the alternative event that the specialised court is
established as a discrete court within the judicial
hierarchy that is distinct from the High Court, the
power of appointment of judges to that court will lie
exclusively with the Judicial Services Commission.129
Here too, incidental amendments to the JSC Rules to
permit the appointment of international judges would
be necessary; as would provisions relating to the
scheme of recruitment, modes of appointment, terms
of appointment and disciplinary control of the court’s
judges.
Likewise, appointments to a specialised appellate
court or chamber would have to follow the identical
process of appointment by the Judicial Services
Commission.
4.2.2

Prosecutors

The effectiveness of a hybrid court relies upon
specialised prosecutors who are knowledgeable and
experienced in the practice of international criminal
law. To fulfill these criteria, hybrid courts have often
chosen to employ international personnel in the office
of the national prosecutor, or have established a
specialised prosecutor’s office comprising both
domestic and international prosecutors and staff. In
fact, past presidential commissions of inquiry have
recommended the establishment of an independent
prosecutor’s unit for the purposes of dealing with
select crimes.130
In Sri Lanka, the power of prosecuting offences in
the High Court and Magistrates’ Courts lies with
officers of the Attorney-General’s Department or
attorneys-at-law appointed by the Attorney-

General.131 Thus, the power of prosecuting offices in a
criminal court other than the High Court and
Magistrate’s Court – in the event a discrete specialised
court is established outside the High Court – has not
been specified by law. As a consequence, Parliament
by legislation could establish an independent
prosecutor’s office outside the Attorney-General’s
Department, and empower it to conduct such
prosecutions. Further, the legislative provisions
themselves, or amendments to the Establishment Code
– a piece of subordinate legislation governing public
administration – could provide for the appointment of
international personnel to that office.
In the event a prosecution unit is established within
the Attorney General’s Department, amendments
would have to be made to the Establishment Code to
enable the appointment of international personnel to
a unit within the Attorney-General’s Department.
However, in the event of the establishment of an
independent
prosecutor’s
office,
legislative
amendments may directly provide for the appointment
of international personnel to that office. Further, they
must explicitly vest in the independent prosecutor the
powers otherwise exercisable by the Attorney-General
in respect of criminal investigations and trials.
Incidental amendments to the Establishment Code
would also be appropriate.
4.2.3

Right of audience and defence counsel

Any litigant is entitled to be represented in court in
person or by an attorney-at-law acting on his/her
behalf. An attorney-at- law is an individual who has
been admitted and enrolled before the Supreme Court
of Sri Lanka.132 It is only attorneys-at-law who, in
terms of Section 41 of the Judicature Act, are entitled
to assist and advise clients and to appear, plead or act
in a court of law.
Thus, for international personnel to be provided
the right of audience in specialised courts, legislative
provisions that effectively amend Section 40 of the
Judicature Act, for the limited purposes of providing a
right of audience within the specialised courts, must be
introduced. Further, these provisions could stipulate
that while the right of audience is limited to
prosecutions initiated in the specialised courts, they

Ibid. article 111A (1).
Ibid. article 111A (3).
129 Ibid. article 111H (b).
130 1994 Commission of Inquiry into the Involuntary Removal or Disappearance of Persons in the Western, Southern and
Sabaragamuwa Provinces, Sessional Paper No. V-1997.
131 Code of Criminal Procedure Act No 15 of 1979 (as amended) sections 193 and
400.
132 Judicature Act No 2 of 1978 (as amended) section 40.
127
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may also extend to appeals and revision applications
filed in the Supreme Court or Court of appeal, as the
case may be.

the Establishment Code, may be necessary.

Legislative provisions on these lines would apply to
both prosecutors and defence counsel. It is of vital
importance that, in the event international crimes are
introduced to Sri Lanka’s substantive law, persons
accused of these crimes are entitled to be represented
by lawyers experienced in international criminal law
and practice. Thus, the option of retaining
international lawyers proficient in the area must exist.

The efficient management of a hybrid court
depends upon an effective administrative unit, charged
with the management of the court.

A Defence Support Unit would also ideally be
established by law or administrative arrangement for
the provision of representation for indigent accused, in
line with international best practice.
4.2.4

Investigators

Part V of the Code of Criminal Procedure deals
with the subject of investigations and contemplates the
conduct of investigations by police officers or
inquirers. Section 108 of the Code makes provision
for the appointment of an inquirer by the minister, by
name or office.133 Thus, an independent prosecutor’s
office – if established – could be named as the inquirer
in respect of international crimes, and be staffed
by
international
and domestic investigators.
However, Section 125 of the Code allows any police
officer not below the rank of assistant superintendent
of police, to take over any investigation or to direct the
conduct of such investigation.134 This provision must,
therefore, be amended to avoid interference with the
work of an independent prosecutor.
In the event prosecutions are conducted by a
specialised unit within the Attorney-General’s
Department, the appointment of an independent
investigative unit tasked with investigating
international crimes may be appropriate. Such a unit
would ideally be established outside the Department of
Police. Once again, incidental legislative provisions
establishing that unit; empowering it with investigative
powers; specifying the modalities of its interaction with
the prosecutor; and protecting it from external
interference must be introduced.
A collaborative effort between domestic and
international criminal investigators has proved to be
effective within other hybrid models. To permit the
recruiting of international personnel, revisions to
existing public administration regulations, including
133
134

4.2.5

Appointments of court staff are, at present, within
the purview of the Ministry of Justice. Incidental
amendments would be required to allow for the
appointment of international personnel to assist
domestic public servants in the complex administrative
task of managing the prosecution of international
crimes.
Further, it is important that victim and witness
support is made available in line with international
standards and best practice. In this regard, Sri Lanka
could choose one of two options: the expansive
Cambodian model, where victims are permitted to
and resourced to participate as civil parties and seek
reparations; or a more limited Sierra Leone/Lebanon
model, where witnesses are provided protection from
reprisals, and are provided support services such as
psychosocial counseling and advice.
5.0 PART v: CREATING AN ENABLING
ENVIRONMENT FOR A HYBRID
MODEL
As the foregoing analysis demonstrates, Sri
Lanka’s existing legal structure – while hierarchical
and complex – could accommodate a hybrid court
with trial and appellate bodies in a manner that is
compatible with the Constitution. A comprehensive
legislative package on the lines described in Part IV,
alongside regulatory changes by executive
functionaries, could establish a robust hybrid
mechanism to prosecute the most serious crimes
committed by all parties over past decades.
However, the success of a hybrid court does not
depend solely on the legal institutional arrangements
in place. A number of other factors must be considered
carefully in approaching the design and
implementation of hybrid courts.
First, budgetary implications and responsibility
for funding the mechanism must be identified in
advance and agreed upon, to ensure that funding
constraints do not impede the work of the court. The

Code of Criminal Procedure Act No 15 of 1979 (as amended) section 108.
Ibid. section 125.
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Cambodian situation, where funding constraints have
threatened to derail the work of the ECCC, offers a
cautionary example. Any division of funding
responsibilities between the international community
and the government must be transparent and finalised,
with clear commitments by those responsible that the
work of the court will be supported unconditionally.
Second, the work of the court must be seen to be
impartial, independent and designed to advance
justice – not the interests of any one group or
community. A clear, well defined and publicly
articulated prosecutorial strategy is essential to
winning the confidence of the public, ensuring
coherent decision-making by prosecutors, and
insulating them from political pressure. The SCSL and
the ECCC have clauses that limit the jurisdiction of
the court to senior functionaries most responsible for
crimes,135 which in turn has helped shape the
prosecutorial strategies in those courts. In Sri Lanka –
given the political sensitivities involved – a
prosecutorial strategy must contain commitments to
prosecuting all sides to the conflict in a manner that
reflects the gamut of international crimes committed
in Sri Lankan territory. It must also reflect the
prosecutor’s commitment to addressing gender crimes
as well as crimes against children.
Third, the work of the court must be accessible to
all citizens of the country. To ensure this, there must
be effective communication and outreach efforts that
demystify and explain the work and objectives of the
court. This must be an all-island effort, to ensure broad
public ownership of the project. Proceedings must be
translated, and state media should be used to
summarise court proceedings in easily digestible
packages. This is of particular importance given the
likely political sensitivity of most of the court’s trials.
Fourth, one of the objectives of the court must be

135

to effect knowledge transfers to domestic functionaries
and build capacity within Sri Lanka. While this is likely
to happen through professional cooperation, training
is also of vital importance. Staff, lawyers and judges at
all levels must be trained throughout the process; in
order to refine problems that may arise, but also build
capacity over the long term. Over time, and after the
most politically sensitive trials are completed, a
gradual ‘nationalisation’ of the court could be
contemplated, similar to the process adopted in Bosnia
and Herzegovina.
Fifth, prosecutions through hybrid and other
courts could only be successful if they are part of an
integrated Transitional Justice strategy, developed in
consultation between the government, victims, leaders
of minority communities and civil society. For
instance, the role of reparations, truth-telling and
memorialisation in the criminal justice process must be
considered. Should victims have a right to claim
reparations as parties to trials, or should reparations be
considered separately? What is the relationship
between trials and past and future truth telling
mechanisms? What is the follow-up envisaged after the
completion of initial trials? These are important
questions for which there are no easy answers, and it is
only through patient consultations, negotiation and
consensus-building that they may be satisfactorily
addressed.
Finally, an enabling political environment and
culture must be cultivated to support the trials and
internalise its lessons. Political leaders on all sides of the
ethnic divide have a key role to play in this regard. An
attitude of introspective reflection on the past, and a
willingness to recognise victimhood in all sections of
Sri Lanka’s diverse populations, will ultimately be the
only effective antidote to the narrow political ethnonationalism that animates the opposition to
accountability in Sri Lanka.

Id. note 7, article 1; id. n. 8, article 1.
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1.0 INTRODUCTION

1.1 The Sri Lankan context

S

ince the end of the armed conflict in Sri Lanka,
allegations of violations of international
humanitarian law (IHL) and international
human rights law have been reported by various
unofficial and official sources. According to several
UN reports, these allegations—if proven—would
amount to crimes against humanity and war crimes.2
In October last year, the Sri Lankan government
co-sponsored a resolution at the UN Human Rights
Council (HRC) titled ‘Promoting reconciliation,
accountability and human rights in Sri Lanka’.
Paragraph 7 of the resolution reads that the HRC:
Encourages the Government of Sri Lanka to
reform its domestic law to ensure that it can
implement effectively its own commitments,

the recommendations made in the report of
the Lessons Learnt and Reconciliation
Commission, as well as the recommendations
of the report of the Office of the High
Commissioner, including by allowing for, in
a manner consistent with its international
obligations, the trial and punishment of those
most responsible for the full range of crimes
under the general principles of law
recognised by the community of nations
relevant to violations and abuses of human
rights and violations of international
humanitarian law, including during the
period covered by the Lessons Learnt and
Reconciliation Commission.3
Sri Lankan domestic law does not criminalise
genocide, crimes against humanity and war crimes
committed in the context of a non-international armed
conflict.4 However, as this chapter demonstrates,

This chapter is a reprint of an SACLS paper of the same title, published in September of 2016. It provides additional, necessary
information on the Sri Lankan context with respect to operationalising prosecutions for international crimes. Though the text has been
formatted for inclusion in this publication, the information therein remains as it was at publication, including references, updates and
progress on-the-ground.
2 Yasmin Sooka, Steven Ratner and Marzuki Darusman, ‘Report of the Secretary General’s Panel of Experts on Accountability in Sri
Lanka’ (UN 31 March 2011) (‘UN Expert Panel Report’) paras 246-255; and United Nations Human Rights Council (UNHRC), ‘Office
of the High Commissioner for Human Rights Investigation on Sri Lanka (OISL)’ (16 September 2015) UN Doc A/HRC/30/CRP.2
(‘OISL Report’) paras 204; 205; 322; 675; 938; 1113; 1116; 1118; 1119; 1130; 1135; 1139; 1141; 1152; 1161; 1169; and 1174.
3 UNHRC, Resolution 30/1 (14 October 2015) UN Doc A/HRC/RES/30/1 (‘Resolution 30/1’) para 7.
4 The Geneva Conventions Act (No 4 of 2006) only applies to international armed conflicts.
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incorporation of these international crimes as well as
international modes of responsibility into domestic law
with retroactive effect is absolutely necessary to enable
the “the trial and punishment of those most
responsible for the full range of crimes [alleged in Sri
Lanka]”.5

1.2 International crimes
International crimes refer to “acts for whose
accomplishment international law makes authors
criminally responsible”.6 According to the Nuremberg
Tribunal, the fact “that international law imposes
duties and liabilities upon individuals as well as upon
states [had] long been recognised”.7 However, the
category ‘international crimes’ is open-ended and its
content, as well as the contours of the crimes
considered as international crimes, have evolved over
time.8 For the purpose of this chapter the term
‘international crimes’ is used to refer to offences that
have been included under the jurisdiction of the
international and hybrid tribunals and the
International Criminal Court. They comprise
genocide, crimes against humanity and war crimes.
These crimes are labelled the “most serious crimes of
concern to the international community” and as those
that “deeply shock the conscience of humanity”.9 They
constitute acts which damage vital international
interests, impair the peace and security of the
international community, and violate universal moral
values and humanitarian principles.10

1.3 Scope of the chapter
The first part of this chapter discusses the sources of
international law that form the basis for international
crimes as they exist today. The second part examines
the historical evolution of international crimes and
individual responsibility. In particular, it describes the
doctrines of joint criminal enterprise (JCE) and
command or superior responsibility, which are specific

to international criminal law. The third section of this
chapter argues that it is unsatisfactory for international
crimes to be prosecuted as ordinary crimes under
domestic law. It presents general policy arguments for
why ordinary crimes are inadequate, including the
international character and stigma attached to
international crimes, their gravity and systematic
nature, and the patterns of conduct connected to them.
Additionally, this section discusses why Sri Lanka’s
ordinary crimes and modes of liability are inadequate
to address the violations allegedly committed by the Sri
Lankan security forces and Liberation Tigers of Tamil
Eelam (LTTE) during the civil war. Finally, the third
part of this chapter argues that international crimes, as
well as international forms of participation such as JCE
and command or superior responsibility, can be
retroactively incorporated into Sri Lankan law as
“general principles of law recognised by the community
of nations” under Article 13 (6) of Sri Lanka’s
Constitution and are also well-established under
customary international law.
2.0 SOURCES OF LAW: ASCERTAINING
THE CONTENT OF INTERNATIONAL
CRIMINAL LAW
The sources of international criminal law are the
same as those that are generally considered to be
sources of international law set out in Article 38 (1)(a)(d) of the statute of the International Court of Justice.
These are treaty law, customary law, general principles
of law recognised by civilised nations and, as a
subsidiary means of determining law, judicial decisions
and the writings of the most qualified publicists.11

2.1 Formal sources of international law
Treaty law may provide a basis for the recognition
of international crimes. For instance, the 1948
Genocide Convention recognises that “genocide,

Id. n. 2, para 7.
Antonio Cassese, International Criminal Law, (Oxford University Press 2004) 4.
7 Judgement of The Trial of German Major War Criminals Proceedings of the Nuremberg International Military Tribunal 1946 (1 October 1946) Part 22
(‘Nuremberg Judgement’) 446.
8 M. C. Bassiouni notes that “there is a great deal of confusion in the writings of scholars as to what constitutes an international crime,
and how these crimes should be referred to. . . [a]mong the reasons for this diversity of labels is the lack of agreement by scholars as to the
criteria for international criminalisation and the distinctions between categories of international crimes, depending upon the nature of the
social interest which is sought to be protected and the harmful consequences sought to be prevented by criminalising such conduct”.
Bassiouni surveyed 281 conventions and classified 27 international crimes. His categories include aggression, genocide, crimes against
humanity, war crimes, as well as financing of terrorism, falsification and counterfeiting. See M. C. Bassiouni, International Criminal Law
Series: Introduction to International Criminal Law (Martinus Nijhoff 2012) 142.
9 Rome Statute of the International Criminal Court (adopted 17 July 1998 entered into force 1 July 2002) 2187 UNTS 3 (‘ICC Statute’)
preamble para 2.
10 Attorney General of Israel v. Eichmann (29 May 1962) 36 ILR 277 para 11.
11 Statute of the International Court of Justice (18 April 1946) (‘ICJ Statute’) article 38.
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whether committed in time of peace or in time of war,
is a crime under international law”.12 Most
international crimes are also recognised as such under
customary international law. Customary international
law is a source of law,13 which refers to “general [State]
practice accepted as law”.14 In addition, the
qualification of some acts as international crimes may
be justified by reference to the “general principles of
law recognised by civilised nations”.15 General
principles of law have been recognised in Article 7 (2)
of the European Convention on Human Rights16 and
Article 15 (2) of the International Covenant on Civil
and Political Rights.17 They are principles of law
common to all major legal systems in the world.18
Therefore, international courts and tribunals have
determined the existence of such principles through
the examination of national laws and practices of legal
systems, in order to deduce a common approach.19

2.2 Subsidiary means for determination of rules of
international law
Many international crimes are also defined in the
statutes of international and hybrid tribunals. For
instance, the Charter for the International Military
Tribunal at Nuremberg (Nuremberg Charter) defines
three categories of international crimes over which the
tribunal had jurisdiction: crimes against peace, war
crimes, and crimes against humanity.20 In the
contemporary period, international and hybrid
tribunals often have jurisdiction over genocide, crimes
against humanity and war crimes. However, the
definition of these crimes in the statutes of these courts
sometimes differ from one to another. For instance, as
will be explained below, the definition of crimes
against humanity in the International Criminal
Tribunal for the former Yugoslavia (ICTY) Statute

differs from that adopted in the International Criminal
Tribunal for the Rwanda (ICTR) Statute and the
Rome Statute of the International Criminal Court
(ICC). Despite the differences in the definition of the
crimes in their statutes, international and hybrid courts
have interpreted the relevant provisions by reference
to customary international law or to the general
principles of law recognised by civilised nations. In this
respect, the work of the international and hybrid
tribunals contributes to the determination of the
elements of international crimes under international
law. In fact, as expressly stated in Article 38 of the
Statute of the International Court of Justice, judicial
decisions are a subsidiary means for the determination
of rules of law.21
3.0 HISTORICAL DEVELOPMENTS:
INTERNATIONAL CRIMES AND
MODES OF LIABILITY
This section provides a detailed overview of the
evolution of the constitutive elements of international
crimes and modes of liability in international law.

3.1 International crimes
International and hybrid tribunals generally have
jurisdiction over crimes against humanity, war crimes
and genocide. As explained below, the elements of
these crimes have evolved over time.
3.1.1

Crimes against humanity

The first international reference to crimes against
humanity is believed to be in a joint declaration by
France, Great Britain, and Russia in 1815, denouncing

See Convention on the Prevention and Punishment of Genocide (adopted 9 December 1948 entered into force 12 January 1951) 78
UNTS 277 (‘Genocide Convention’).
13 Id. n. 10, article 38 (b).
14 North Sea Continental Shelf Judgment (Federal Republic of Germany/Denmark; Federal Republic of Germany/Netherlands) (20 February 1969) ICJ Rep
3, para 74.
15 Id. n. 10, article 38 (c).
16 European Convention for the Protection of Human Rights and Fundamental Freedoms (adopted 11 November 1950 entered into
force 3 September 1953) 213 UNTS 221 article 7 (1).
17 International Covenant on Civil and Political Rights (adopted 16 December 1966 entered into force 23 March 1976) 999 UNTS 171
(‘ICCPR’) article 15 (1).
18 Cassese et al., International Criminal Law Cases and Commentary (Oxford University Press 2011) 193; and Prosecutor v. Kupreskic et al.
(Judgement) IT-95-16-T (14 January 2000) para 677 (“[I]t is now clear that to fill possible gaps in international customary and treaty law,
international and national criminal courts may draw upon general principles of criminal law as they derive from the convergence of the
principal penal systems of the world. Where necessary, the TC shall use such principles to fill in any lacunae in the Statute of the
International Tribunal and in customary law”).
19 Prosecutor v. Furundzija (Judgement) IT-95-17/1 (10 December 1998)para 177 (“the Trial Chamber therefore considers that, to arrive at
an accurate definition of rape based on the criminal law principle of specificity . . . it is necessary to look for principles of criminal law
common to the major legal systems of the world. These principles may be derived, with all due caution, from national laws”).
20 Charter of the Nuremberg Tribunal (adopted and entered into force 8 August 1945) 82 UNTS 279 (‘Nuremberg Charter’) article 6.
21 Id. n. 10, article 38 (d).
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the Turkish government’s massacre of the Armenian
population in Turkey as constituting “crimes against
civilisation and humanity” for which all members of the
Turkish government and agents would be held
responsible.22 The term ‘laws of humanity’ later
appeared in the preamble of the First Hague
Convention of 1899 on the Laws and Customs of War
and in the Fourth Hague Convention of 1907.
However, it was not until the 1945 Nuremberg Charter
that crimes against humanity and individual
responsibility for violations thereof were defined in an
international instrument.23
Since Nuremberg, crimes against humanity have
been included in the statutes of international and
hybrid tribunals as well as in domestic criminal laws.
However, the contextual element of the crimes and
their underlying acts have evolved over time. In the
Nuremberg Charter, crimes against humanity were
connected to the context of war because they were seen
as an extension of war crimes.24 This approach was
adopted by the ICTY Statute, requiring crimes against
humanity to be committed in the context of an armed
conflict.25 Despite this condition, the jurisprudence of
the ICTY rejected any connection between crimes
against humanity and armed conflict because,
according to the tribunal, it was no longer required by
customary international law.26 The ICTR Statute
replaced the formulation in the ICTY Statute with the
requirement that the underlying crimes be committed
in the context of “a widespread or systematic attack
against any civilian population”.27 When the ICC
Statute was adopted in 1998, it rejected the

requirement of a nexus to an armed conflict, and stated
the required context as “a widespread or systematic
attack directed against any civilian population”.28 In
addition, the ICC Statute requires that the attack is
“pursuant to or in furtherance of a State or
organisational policy to commit such attack”.29 The
ICC Statute defines underlying acts that could occur in
the context of crimes against humanity, including
murder, torture, rape and enforced disappearance.30
3.1.2

War crimes

War crimes are “serious violations of the laws and
customs applicable in armed conflict which give rise to
individual criminal responsibility under international
law”.31 It is generally accepted that (i) war crimes must
constitute a violation of a rule of international
humanitarian law; (ii) the rule breached must be
customary law or treaty law; (iii) the violation must be
serious; and (iv) the violation entails individual criminal
responsibility of the person breaching the rule.32
The rules of IHL are found in numerous treaties
and custom. One of the most important early treaties is
the 1907 Hague Regulations, which regulates the
means and methods of warfare.33 Many of the
provisions of the Hague Regulations are now
recognised as customary law.34 In addition, the Geneva
Conventions (GC) of 1949 provide specific protection
to civilians and those hors de combat. They deal with the
sick and wounded in the field (GC I); the wounded, sick
and shipwrecked at sea (GC II); prisoners of war (GC
III); and civilians (GC IV). These rules were

M. C. Bassiouni, Crimes Against Humanity Historical Evolution and Contemporary Application (Cambridge University Press 2011) (‘M.C.
Bassiouni Crimes Against Humanity’) 88.
23 Nuremberg Charter, article 6 (c) defines crimes against humanity as the following acts: “murder, extermination, enslavement,
deportation, and other inhumane acts committed against any civilian population, before or during the war, or persecutions on political,
racial or religious grounds in execution of or in connection with any crime within the jurisdiction of the Tribunal, whether or not in
violation of the domestic law of the country where perpetrated”.
24 Id. n. 21, 95.
25 Statute of the International Criminal Tribunal for the Former Yugoslavia (adopted 25 May 1993) article 18 (1) (‘ICTY Statute’) article
5.
26 Prosecutor v. Tadic (Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction) IT-94-1-AR 72 (2 October 1995) paras
73-83.
27 Statute of the International Criminal Tribunal for Rwanda (adopted 8 November 1994) (‘ICTR Statute’) article 3.
28 Id. n. 8, para 7 (1).
29 Ibid. article 7 (2).
30 Both the Statute of the ICTR and ICTY cover the underlying acts of murder, extermination, enslavement, deportation, imprisonment,
torture, rape, persecutions on political, racial and religious grounds, and other inhumane acts. The ICC Statute contains the same list of
acts but adds forced transfer of the population, sexual slavery, enforced prostitution, forced pregnancy, enforced sterilisation, sexual
violence, enforced disappearance and the crime of apartheid.
31 Robert Cryer, An Introduction to International Criminal Law and Procedure (Cambridge University Press 2010) (‘Cryer’) 267.
32 Prosecutor v. Tadic (Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction Appeals Chamber) IT-94-1-AR 72 (2
October 1995) para 94.
33 Convention (IV) respecting the Laws and Customs of War on Land and its annex: Regulations concerning the Laws and Customs of
War on Land (18 October 1907).
34 See for example ‘Rules of Customary International Law’ (International Committee for the Red Cross) (‘ICRC Study’) rules 58; 59; and
70.
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complemented by the 1977 Additional Protocol I,
applicable in international armed conflicts35 and the
Additional Protocol II, applicable in non-international
armed conflicts.36
War crimes were formally criminalised for the first
time in Article 6 (b) of the Nuremberg Charter.37
Subsequently, war crimes have been included in the
statutes of the international and hybrid courts. The
ICTY Statute criminalises grave breaches of the
Geneva Conventions38 as well as violations of other
laws and customs of war.39 The ICTR Statute
criminalises serious violations of Common Article 3 to
the GCs and Additional Protocol II of 1977.40 The ICC
Statute contains an extensive list of war crimes,
including grave breaches of the GCs, serious violations
of Common Article 3 to the GCs, and other serious
violations of the laws and customs applicable in armed
conflicts not of an international character.41 For a
criminal act to be considered a war crime, a nexus to
an armed conflict must be established.42 This requires
offences to be carried out with “a view of somehow
contributing to attain the ultimate goals of a military
campaign or, at a minimum, in unison with the military
campaign”.43
3.1.3

Genocide

Genocide was criminalised under international
criminal law in response to the horrors of the
Holocaust. Although the crimes that were tried by the
Nuremberg Tribunal “were very much constitutive of

genocide […] they could not be defined as such
because the crime of genocide was not defined until
later”.44 Acts of genocide were first banned and made
punishable by the 1948 Convention on the Prevention
and Punishment of the Crime of Genocide (Genocide
Convention), which requires state parties to prevent
and punish genocide whether committed in time of
peace or war.45 By 1951, the International Court of
Justice had declared that the prohibitions contained in
the Genocide Convention constituted customary
international law.46
The Genocide Convention prohibits acts of:
killing; causing serious bodily or mental harm to
members of the group; deliberately inflicting on the
group conditions of life calculated to bring about its
physical destruction in whole or in part; imposing
measures intended to prevent births within the group;
and forcibly transferring children of the group to
another group.47 The mental element requires both
the requisite intention to commit the prohibited act
and the intent special to genocide “to destroy, in whole
or in part, a national, ethnical, racial or religious
group, as such”.48 This mens rea of genocide was
adopted verbatim in the statutes of the ICTY,49
ICTR,50 and ICC.51 However, the ICC Elements of
Crimes requires an additional material element that in
relation to each prohibited act “[t]he conduct took
place in the context of a manifest pattern of similar
conduct directed against that group or was conduct
that could itself effect such destruction”.52

Protocol Additional to the Geneva Conventions of 12 August1949 and relating to the Protection of Victims of International Armed
Conflicts (Protocol I) (8 June 1977) 1125 UNTS 3 (‘AP I’).
36 Protocol Additional to the Geneva Conventions of 12 August 1949 and relating to the Protection of Victims of Non-International
Armed Conflicts (Protocol II) (8 June 1977) 1125 UNTS 609 (‘AP II’).
37 War crimes are defined as “violations of the laws or customs of war. Such violation shall include, but not be limited to, murder, illtreatment or deportation for slave labour or for any purpose of civilian population of or in occupied territory, murder or ill-treatment of
prisoners of war or persons on the seas, killing of hostages, plunder of public of private property, wanton destruction of cities, towns or
villages, or devastation not justified by military necessity”.
38 Id. n. 24, article 2.
39 Ibid. article 3.
40 Id. n. 26, article 4. The ICTR was created with the “sole purpose of prosecuting persons responsible for genocide and other serious
violations of international humanitarian law committed in the territory of Rwanda and Rwandan citizens responsible for [these
violations] in the territory of neighbouring states” (UN Security Council (UNSC), Resolution 955 (8 November 1994) UN Doc
S/RES/955 para 1).
41 Id. n. 8, article 8.
42 Prosecutor v. Semanza (Judgement) ICTR-97-20-1 (6 October 1999) para 14.
43 Antonio Cassese, ‘The Nexus Requirements for War Crimes’ (2012) 10 (5) JICJ 1395, 1397.
44 Prosecutor v. Kambanda (Judgement) ICTR 97-23-S (4 September 1998) para 16.
45 Id. n. 11, article 1.
46 Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide (Advisory Opinion) (28 May 1951) ICJ Rep 15 para 23.
47 Id. n. 11, article 2.
48 Ibid.
49 Id. n. 24, article 4.
50 Id. n. 26, article 2.
51 Id. n. 8, article 6.
52 Elements of Crimes (ICC 2011) 2-4.
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3.2 Individual responsibility for international
crimes
The principle according to which the commission
of international crimes triggers individual criminal
responsibility has long been accepted. This was
recognised by the Nuremberg Charter53 and
emphasised in the Judgment, which held that “[c]rimes
against international law are committed by men, not by
abstract entities, and only by punishing individuals who
commit such crimes can the provisions of international
law be enforced”.54
In 1950, the International Law Commission
codified the ‘Nuremberg Principles’ and submitted
them to the United Nations General Assembly.55 These
principles form the building blocks for a theory of
individual criminal responsibility in international
criminal law. They include the following principles:
first, “[a]ny person who commits an act which
constitutes a crime under international law is
responsible thereof and liable to punishment”
(Principle I); second, “[t]he fact that internal law does
not impose a penalty for an act which constitutes a
crime under international law does not relieve the
person who committed the act from responsibility
under international law” (Principle II); third,
“participation in a common plan or conspiracy to
commit an act constituting a crime against peace is
punishable” (Principle VI (a)(ii)); and fourth,
“complicity in the commission of a crime against peace,
a war crime, or a crime against humanity […] is a
crime under international law” (Principle VII).
The principle according to which the commission
of international crimes entails individual criminal
responsibility has also been recognised by national

courts. For instance, the Israeli Supreme Court held
that acts committed by members of the armed forces
contrary to the laws and customs of war “entail
individual criminal responsibility because they
challenge the foundations of international society and
affront the conscience of civilised nations”.56
3.2.1

Principals and accessories

The statutes of the international and hybrid courts
confirmed and refined the principle of individual
criminal responsibility.57 Generally, there are two
categories of persons who may incur responsibility for
the commission of international crimes: ‘principals’ or
‘perpetrators’ and ‘accomplices’ or ‘accessories’.
Principals are those who commit the crime either on
their own or jointly with another person or persons.58
Accomplices are generally less deeply involved in the
crimes.59 The ICTY and ICTR Statutes provide
individual responsibility for “a person who planned,
instigated, ordered, committed or otherwise aided and
abetted in the planning, preparation or execution of a
crime” referred to in the statutes.60 The ICC Statute
adopts a different approach. Article 25 (3) of the ICC
Statute contains four different modes of participation:
committing a crime individually, jointly, or through
another person; ordering, soliciting, or inducing a
crime; aiding, abetting and otherwise assisting a crime;
and contributing to a group crime.61
3.2.2

Joint Criminal Enterprise: A form of
participation

The jurisprudence of the international tribunals has
developed the doctrine of JCE as a form of
‘committing’. The doctrine first emerged as a mode of
responsibility in the Tadic case,62 and has been relied on

Article 6 provides that “leaders, organisers, instigators and accomplices participating in the formulation or execution of a common plan
or conspiracy to commit any of the foregoing crimes [war crimes, crimes against humanity, crimes against peace] are responsible for all
acts performed by any persons in execution of such a plan”.
54 Id. n. 6, 447.
55 Principles of International Law Recognised in the Charter of the Nuremberg Tribunal and in the Judgement of the Tribunal: UN
GOAR, ‘Report of the International Law Commission to the General Assembly’ (1950) UN Doc A/1316.
56 Attorney General of Israel v. Eichmann (29 May 1962) 36 ILR 277 para 293.
57 Prosecutor v. Tadic (Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction) IT-94-1-AR 72 (2 October 1995) para 106
(“[t]he violation of the rule [of international humanitarian law] must entail, under customary or conventional law, the individual criminal
responsibility of the person breaching the rule”).
58 Antonio Cassese, The Oxford Companion to International Criminal Justice (Oxford University Press 2009) 83.
59 Ibid.
60 Id, n. 24, article 7 (1); ICTR Statute, id. n. 26, article 6 (1).
61 Id. n. 8, article 25 (3).
62 Prosecutor v. Tadic (Judgement) IT-94-1-AR 72 (15 July 1999) paras 195-226.
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by other international and hybrid tribunals.63 Three
forms of JCE exist under international criminal law,
each with the same objective element: (i) a plurality of
persons; (ii) a common plan aimed at or involving a
crime; and (iii) a significant contribution by the accused
to the common plan.64 The differences between the
three forms of JCE lie in the subjective element of the
crime. The first category of JCE, also known as the
‘basic’ form or JCE I, “covers responsibility for acts
agreed or acted upon pursuant to a common plan or
design where all participants share the intent to commit
the concerted crime, although only some of them
physically perpetrate the crime”.65 An accused will be
criminally responsible for the agreed crime if his/her
contribution in furtherance of the common criminal
plan or design is significant.66 The second category of
JCE, known as the ‘systematic’ form, is a variation of
the first category and applies to systems of ill-treatment,
such as detention and concentration camps. It requires
the accused to have knowledge of the nature of the
system and intention to further its criminal purpose.67
The third ‘extended’ form of JCE takes place in the
context of JCE I or JCE II when:
participants in a criminal enterprise agree and
act according to the main goal of the criminal
plan or design (for instance, the forcible
expulsion of civilians from an occupied
territory), but, as a consequence of such
agreement and its execution, incidental crimes
are committed by one or more participants (for
instance, killing or wounding some of the
civilians in the process of their expulsion).68
However, in this case, liability only arises if “(i) it
was foreseeable that such a crime might be perpetrated

by one or other members of the group and (ii) the
accused willingly took that risk”.69
3.2.3

Command and superior responsibility

In addition to principal and secondary liability for
international crimes, the notion of command and
superior responsibility has evolved as a mode of liability
specific to international criminal law. The doctrine
holds commanders or superiors criminally responsible
for acts committed by their subordinates,70 and applies
to both military and civilian leaders.71 The
development of command responsibility is largely
attributed to the prosecution of senior leaders for
crimes related to World War II. In Yamashita, one of the
first cases to apply this doctrine, the International
Military Tribunal for the Far East (Tokyo Tribunal)
found that a Japanese military commander failed to
discharge his military duty to control subordinate
troops under his command.72 On appeal, the US
Supreme Court affirmed the Tokyo Tribunal’s
decision, and held that commanders have a duty to take
“appropriate measures within [their] power to control
the troops under [their] command for the prevention
of the specified acts which are violations of the law of
war”.73
The doctrine of command responsibility is codified
in Additional Protocol I of the Geneva Conventions.74
Subsequently, this mode of responsibility was adopted
in the statutes of the international and hybrid tribunals,
as well as the ICC Statute, and was extended to include
the responsibility of civilian leaders (superior
responsibility).75 The doctrine requires the satisfaction
of three elements: (i) a superior-subordinate

Prosecutor v. Ntakirutimana and Ntakirutimana (Judgement) ICTR-96-10-A (13 December 2004) paras 461-468; Prosecutor v. Simba
(Judgement) ICTR-01-76-A (27 November 2007) paras 243-255; Prosecutor v. Karemera and Ngirumpatse (Judgement) ICTR-98-44-A (29
September 2014) para 110; Prosecutor v. Sesay et al. (Judgement) SCSL-04-15-A (26 October 2009) paras 397-400; and Interlocutory Decision
on the Applicable Law: Terrorism, Conspiracy, Homicide, Perpetration, Cumulative Charging STL-11-01/I/AC/R176 bis (16 February 2011) paras
236-249.
64 Prosecutor v. Tadic (Judgement) IT-94-1-A (15 July 1999) para 227; Prosecutor v. Brdanin (Judgement) IT-99-36-A (3 April 2007) para 430;
and Prosecutor v. Karemera and Ngirumpatse (Judgement) ICTR-98-44-A (29 September 2014) para 145.
65 Interlocutory Decision on the Applicable Law: Terrorism, Conspiracy, Homicide, Perpetration, Cumulative Charging STL-11-01/I/AC/R176 bis (16
February 2011) para 237, citing the World War II cases in which JCE found its origins.
66 Ibid.
67 Prosecutor v. Tadic (Judgement) IT-94-1-A (15 July 1999) para 228; and Kvocka et al. (Judgement) IT-98-30/1-A (28 February 2005) para
82.
68 Interlocutory Decision on the Applicable Law: Terrorism, Conspiracy, Homicide, Perpetration, Cumulative Charging STL-11-01/I/AC/R176 bis (16
February 2011) para 239.
69 Prosecutor v. Tadic (Judgement) IT-94-1-A (15 July 1999) para 228.
70 Id. n. 30, 387.
71 Prosecutor v. Delalic et al. (Judgement) IT-96-21-A (20 February 2001) para 195 (“the principle that military and other superiors may be
held criminally responsible for the acts of their subordinates is well-established in conventional and customary law”).
72 The United Nations War Crimes Commission, ‘Law Reports of Trials of War Criminals’ (London, UN War Crimes Commission
1948), 81-82.
73 Re Yamashita 327 US 1, 14-15 (1945).
74 Id. n. 34, article 86 (2).
75 Id. n. 8, article 28; id. n. 24, article 7 (3); and id. n. 26, article 6 (3).
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relationship; (ii) that the superior knew or had reason
to know that the criminal act was about to be or had
been committed; and (iii) the superior failed to take the
necessary and reasonable measures to prevent the
criminal act or punish the perpetrator.76
The first element requires superiors to have
‘effective control’ over the subordinate, which is
defined as “the material ability to prevent and punish
the commission of […] offences”.77 The second
element, requires the superior to have the requisite
knowledge of the perpetration by subordinates of acts
that constitute violations of international law. The
ICTY Statute provides for responsibility of superiors if
they “knew or had reason to know” that their
subordinate was about to or had already committed a
crime.78 Under, the ICC Statute the mens rea varies for
military commanders and civilian superiors. For
military commanders, the mens rea is the same as the one
recognised under the ICTY. However, the standard is
higher for non-military superiors who must have
known or “consciously disregarded information which
clearly indicated, that the subordinates were
committing or about to commit the crimes”.79 If the
first and second conditions are satisfied, the
commander or superior is liable if he/she failed to
comply with two distinct duties.80 First, a commander
must punish his subordinates for crimes when he has
the requisite knowledge that they have committed these
crimes in the past. Second, he must prevent crimes
when he has the requisite knowledge that they are
about to be committed in the future.81 The ICC Statute
also requires both civilian and military commanders to
use “necessary and reasonable measures within his or
her power to prevent or repress” the commission of
crimes or to “submit the matter to the competent
authorities for investigation and prosecution”.82

4.0 INADEQUACY OF PROSECUTING
ATROCITY CRIMES AS ORDINARY
CRIMES
Sri Lanka does not criminalise genocide, war
crimes or crimes against humanity. Therefore,
violations committed by the LTTE and Sri Lankan
security forces may only be prosecuted as ordinary
domestic crimes. This is unsatisfactory for a number of
reasons. First, some acts that are criminal under
domestic law may yet be lawful if committed in the
context of an armed conflict. Failure to incorporate
IHL applicable in non-international armed conflict
and to criminalise war crimes may lead to unfair
situations where combatants may be prosecuted for
domestic crimes when they acted in accordance with
the generally accepted laws of armed conflict. On the
other hand, as explained below, acts that are illegal
under IHL and amount to war crimes may not be
criminal under Sri Lankan law. Finally, for many
crimes, domestic offences inadequately cover the
relevant elements of international crimes.

4.1

Domestic crimes which are legal under
IHL

According to IHL, some acts which would normally
be criminal under domestic law, are lawful when
committed in the context of an armed conflict.83 For
instance, under IHL, it is lawful for a soldier or a
member of an armed group taking part in a noninternational (or international) armed conflict to
intentionally damage or destroy certain types of objects
or buildings and injure or kill certain categories of
people in order to gain a military advantage.84 These

Prosecutor v. Delalic et al. (Judgement) IT-96-21-T (16 November 1998) para 346; and Prosecutor v. Kordic and Cerkez (Judgement) IT-9514/2-A (17 December 2004) para 839.
77 Delalic et al. (Judgement) IT-96-21-T (16 November 1998) para 707. The Rome Statute modifies the control requirement for civilian
leaders. While in the military context the ICC Statute merely states that a commander is responsible for the crimes committed by “forces
under his or her effective command and control”, in the civilian context it adds that the crimes must have “concerned activities that were
within the effective responsibility and control of the superior”: id. n. 8, para 28 (a); (b)(ii).
78 Id. n. 24, article 7 (3).
79 Id. n. 8, article 28.
80 Id. n. 24, article 7 (3); id. n. 26, article 6 (3); Statute of the Special Court of Sierra Leone (adopted 16 January 2002 entered into force
12 April 2002) 2178 UNTS 178, article 29; and ICC Statute, id. n. 8, article 28.
81 Id. n. 24, article 7 (3); and id. n. 8, article 28.
82 Id. n. 8, article 28 (a)(ii); (b)(iii).
83 For a detailed discussion of IHL rules relevant to the Sri Lankan conflict see Isabelle Lassée, ‘The Last Stages of the War: Clarifying
the Application of IHL’ (SACLS 2015) (‘Isabelle Lassée IHL paper’)
<https://drive.google.com/open?id=0B23wOWtSdN14NC1DYWVocGFDSUU> accessed 13 February 2019.
84 Ibid.
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include military objectives,85 combatants,86 or civilians
actively participating in hostilities.87 Under domestic
law, however, seeking to achieve a military advantage
in an armed conflict, whether by a soldier or by a
member of an armed group, is not a defence for murder
or culpable homicide,88 voluntarily causing (grievous)
hurt,89 or mischief.90
In addition, under IHL, causing death or injury to
civilians who are not directly participating in
hostilities, or damage to objects that do not constitute
military objectives, is not necessarily illegal either. IHL
recognises that civilians may be harmed, or civilian
objects damaged as a result of a military operation.
Accordingly, causing civilian injury or death or
damage to civilian objects in the course of a military
attack against a military objective is legal providing
that the necessary precautions (including effective
warnings) were taken91 and that the expected civilian
casualties or damage to civilian objects are
proportional to the anticipated military advantage.92
This is at odds with domestic criminal law, which does
not recognise similar exceptions to murder or culpable
homicide,93 to voluntarily causing (grievous) hurt,94 or
mischief.95
It is therefore necessary to incorporate IHL
applicable in non-international armed conflicts into
domestic law and provide for exceptions to criminal
offences for belligerent acts carried out in accordance
with the laws and customs of war. Failure to do so could
lead to an absurd situation were members of armed
groups and soldiers could be prosecuted for conducts
that are legal under IHL.
Conversely, many acts underlying crimes against
humanity and war crimes are not criminalised in Sri

Lankan law at all. As a consequence of this gap in the
law, it will not be possible to hold perpetrators of mass
atrocities accountable for these crimes. Below are
some examples of acts which are not criminalised
under Sri Lankan law, but are alleged to have been
committed by the LTTE and/or the Sri Lankan
security forces.

4.2

Conduct not criminalised under Sri
Lankan law

Sri Lanka is a party to the 1949 Geneva
Conventions, which criminalise conduct that
constitutes grave breaches of IHL. However, the
Geneva Conventions only apply to international
armed conflict. Sri Lankan laws do not criminalise
conduct that constitute grave breaches of IHL in noninternational armed conflict and may accordingly
constitute war crimes. These offences include the use
of human shields and the intentional deprivation of
humanitarian aid.
4.2.1 Use of human shields
IHL prohibits parties to an armed conflict from
intentionally using civilians to shield military objectives
from attacks.96 The use of human shields requires an
intentional co-location of military objectives and
civilians or persons hors de combat with the specific intent
of trying to prevent the targeting of those military
objectives.97 Therefore, the use of human shields is a
special intent breach of international law. This means
that the breach occurs only if the party intended to use
the co-location of military objectives and civilians (or
persons hors de combat) in order to shield military
objectives.98 The intentional co-location of military

ICRC study, id. n. 33, rule 7, applicable to Non-international Armed Conflicts (NIACs). Military objectives are “objects which by their
nature, location, purpose or use make an effective contribution to military action and whose total or partial destruction, capture or
neutralisation, in the circumstance ruling at the time, offers a definite military advantage”.
86 Id. n. 33, rule 1, applicable to NIACs; and id. n. 35, article 13 (2).
87 Id. n. 33, rule 6, applicable to NIACs; and id. n. 35, article 13 (3). For more discussion, id. n. 82.
88 See Sri Lanka Penal Code (1 January 1885) (‘Penal Code’) Chapter 19 sections 293-295.
89 Ibid. sections 312-313.
90 Ibid. section 408.
91 Id. n. 33, rule 20, applicable to NIACs.
92 Id. n. 33, rule 14, applicable to NIACs.
93 Id. n. 87, sections 293-295.
94 Ibid. sections 312-313.
95 Ibid. section 408.
96 Id. n. 33, rule 97, applicable to NIACs.
97 See definition under ICRC Study, id. n. 33, rule 97. In particular, the study specifies that the prohibition of using human shields in the
Geneva Conventions, Additional Protocol I and the Statute of the ICC are couched in terms of using the presence (or movements) of
civilians or other protected persons to render certain points or areas (or military forces) immune from military operations. Most examples
given in military manuals, or which have been the object of condemnations, have been cases where persons were actually taken to
military objectives in order to shield those objectives from attacks.
98 Ibid.
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objectives and civilians is prohibited irrespective of
whether civilians are harmed because they were used
as human shields.
During the last stages of the Sri Lankan armed
conflict, there have been numerous reports that the
location of LTTE combatants, ammunition and
equipment were in close proximity to civilians.99 This
conduct could amount to a war crime if the mens rea
requirement is satisfied. However, Sri Lanka—unlike
many other states100—does not criminalise the use of
human shields in armed conflict. In addition, no other
provision of the Penal Code adequately covers this
offence by reflecting both the specific actus reus and mens
rea. Therefore, if the use of human shields is not
criminalised, egregious conduct that amounts to a
complete disregard of the laws and customs of war, as
well as civilian life, cannot be prosecuted.
4.2.2

Starvation of the population and denial of
humanitarian relief

International law prohibits the intentional use of
starvation of the civilian population as a method of
warfare.101 Starvation may be caused by attacks on
objects indispensable to the survival of the civilian
population;102 denying access of humanitarian aid
intended for civilians in need, including deliberately
impeding humanitarian aid;103 or restricting the
freedom of movement of humanitarian relief
personnel.104 Starvation of civilians as a method of
warfare in non-international armed conflict constitutes
a war crime under the legislation of several states.105 To
the extent it is widespread and systematic, starvation
can also amount to an inhumane act as a crime against
humanity.
The OISL report found that the Sri Lankan
Government “placed considerable restrictions on
freedom of movement of humanitarian personnel and
on humanitarian activities in the Vanni”, which
“impacted on the capacity of humanitarian
organisations and personnel to effectively exercise their

functions and ensure access to relief of civilians in
need”.106 In addition the Panel of Experts notes that:
As a result of the Government’s low
estimates, the food delivery by WFP to the
Vanni was a fraction of what was actually
needed, resulting in widespread malnutrition,
including cases of starvation. Similarly, the
medical supplies allowed into the Vanni were
grossly inadequate to treat the number of
injuries incurred by the shelling.107
However, intentional use of starvation as a method
of warfare is not criminal under Sri Lankan law. No
other offence adequately covers this crime since the
crime of starvation is constituted irrespective of the
harm caused to those being deprived of relief and other
humanitarian aid.
This example therefore
demonstrates that very serious criminal conduct that
allegedly took place during the armed conflict cannot
be prosecuted if international crimes are not
incorporated into Sri Lankan law.
Finally, as the following demonstrates, the
characterisation of international crimes as domestic
crimes fails to reflect the full criminality of these acts,
the values protected and the scale and gravity of the
conduct prohibited under international law.
4.2.3 Failure to reflect the criminality of
international crimes
International and ordinary crimes are different in
nature and in terms of the values protected. Atrocity
crimes usually involve grave, large-scale violence with
systematic elements. Thus, characterising international
crimes as ordinary offences fails to recognise the
context in which the crimes were committed: an armed
conflict, a widespread and systematic attack or
pursuant to a state policy to destroy a protected group.
Second, international crimes connote offences of such
a grave and heinous nature that one of the purposes of
their punishment “lies precisely in stigmatising conduct
which has infringed a value fundamental not merely to

UN Expert Panel Report, id. n. 1, paras 128 (iii); 80; 97; and 177 (c); ‘Report of the Commission of Inquiry on Lessons Learnt and
Reconciliation’ (November 2011) paras 4.268; 4.350; OISL Report, id. n. 1, para 791.
100 See ICRC Study, id. n. 33, rule 97, citing the legislation of Azerbaijan, Belarus, Democratic Republic of the Congo, Germany,
Georgia, Lithuania, Poland, and Tajikistan. The Study also cites the legislation of Peru and Yemen, which does not exclude the
application of the rule in times of non-international armed conflict.
101 Id. n. 33, rule 53, applicable to NIACs.
102 Id. n. 33, rule 54, applicable to NIACs.
103 Id. n. 33, rule 55, applicable to NIACs.
104 Id. n. 33, rule 56, applicable to NIACs.
105 See ICRC Study, id. n. 33, rule 53, citing the legislation of Azerbaijan, Belarus, Bosnia and Herzegovina, Croatia, Ethiopia,
Germany, Lithuania, Slovenia, and Yugoslavia.
106 OISL Report, id. n. 1, 1166.
107 UN Expert Panel Report, id. n. 98, para 128.
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a given society, but to humanity as a whole[…]”.108
The Penal Code of Sri Lanka and existing
legislation criminalise some offences that are similar to
the underlying acts of war crimes and crimes against
humanity. These include torture,109 hostage taking,110
murder,111 rape,112 sexual harassment and grave sexual
abuse.113 However, prosecution based on these
ordinary offences rather than as war crimes and crimes
against humanity fails to encapsulate the context in
which the crimes were committed by the Sri Lankan
security forces and the LTTE.
In addition, prosecuting offences specific to the
conduct of hostilities as wrongful constraint and
wrongful confinement,114 causing hurt,115 using
force,116 assault,117 or mischief 118 is also inadequate. In
fact, this fails to reflect the rationale for the protection
granted by IHL and therefore does not adequately
convey the gravity of the breaches of IHL rules. The
examples below provide concrete examples to illustrate
why prosecuting IHL violations as ordinary crimes
rather than international crimes is unsatisfactory.
a)

Difference in values protected

A specific conduct prohibited under IHL and
amounting to a war crime may also be criminal under
Sri Lankan law. However, the rationale for the
criminalisation and, therefore, the values protected
may be very different. For example, the ICTY
recognises that intentionally attacking protected

objects not used for military purposes is a war crime119
provided that the damage to the property is sufficiently
serious.120 The ICC Statute, on the other hand,
recognises as war crimes attacks against specially
protected objects, irrespective of the damage to these
objects.121 These are medical units and transports
exclusively assigned to medical purposes that are not
being used to commit acts harmful to the enemy;122
medical and religious objects displaying the distinctive
emblems of the Geneva Conventions in conformity
with IHL;123 installations, material, units or vehicles
involved in a humanitarian assistance or peacekeeping
mission;124 and buildings dedicated to religion,
education, art, science or charitable purposes, as well
as historic monuments.125
Attacks by the security forces on hospitals and
medical units,126 churches,127 humanitarian facilities
and food distribution centres128 were alleged in various
reports. Sri Lankan law does not criminalise the
targeting of civilian objects or specifically protected
objects in the context of an armed conflict.
Nonetheless, these acts may be characterised as
mischiefs. According to section 408 of the Sri Lankan
Penal Code:
Whoever, with intent to cause, or knowing that
he is likely to cause, wrongful loss or damage to
the public or to any person, causes the
destruction of any property, or any such change
in any property or in the situation thereof as
destroys or diminishes its value or utility or
affects it injuriously, commits ‘mischief’.129

Prosecutor v. Erdemovic (Sentencing Judgment) IT-96-22 (29 November 1996) paras 64-65.
The Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment Act No 22 of 1994 adopts the same definition of
torture as the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.
110 The Prevention of Hostage Taking Act of 2000 adopts the same definition of hostage-taking as the 1979 International Convention
against the taking of hostages.
111 Id. n. 87, section 294.
112 Ibid. section 363.
113 Ibid. sections 345; and 365B.
114 Ibid. sections 330; and 331.
115 Ibid. sections 310-326.
116 Ibid. sections 340; and 341.
117 Ibid. sections 342.
118 Ibid. sections 408-426.
119 Prosecutor v. Strugar (Decision on Interlocutory Appeal) IT-01-42-AR72 (22 November 2002) para 10; and Prosecutor v. Strugar
(Judgement) IT-01-42-T (31 January 2005) paras 223-226.
120 Prosecutor v. Strugar (Judgement) IT-01-42-T (31 January 2005) para 225.
121 Id. n. 8, articles 8 (e)(ii); (e)(iii); and (e)(vi).
122 Id. n. 33, rule 28 and 29, applicable to NIACs.
123 Ibid. rule 30, applicable to NIACs.
124 Ibid. rule 32, applicable to NIACs.
125 Ibid. rule 38, applicable to NIACs.
126 UN Expert Panel Report, id. n. 98, paras 200; and 202; and OISL Report, id. n. 1, paras 843; 844; 845; 847; 849; 852; 855; 857; 869;
870; 871; 878; 879; 881; 882; and 1150.
127 Id. n. 1, paras 855; and 858.
128 UN Expert Panel Report, id. n. 98, paras 200; and 210; and OISL Report, id. n. 1, paras 838; 854; 856; and 859-864.
129 Id. n. 87, section 408.
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However, the criminalisation of the direct targeting
of protected objects under mischief is not satisfactory.
Indeed, while mischief intends to prevent the
destruction of any property, the protection granted by
IHL to specific objects serves a very different purpose,
which varies depending on the category of object
protected. The protection of objects performing a
medical, humanitarian, educational or religious
function is to ensure that these important functions
continue to be discharged despite the armed conflict.
In addition, historical buildings are protected because
the “deterioration or disappearance of any item of the
cultural or natural heritage constitutes a harmful
impoverishment of the heritage of all the nations of the
world”.130 Criminalising the intentional damage or
destruction of these protected objects under mischief is
therefore inadequate. In fact, it does not reflect the
rationale underpinning the specific prohibition and the
importance of the values protected through the
criminalisation of the conduct.
b)

Scale and systematic nature of the violations

Unlawful killings,131 torture,132 sexual violence,133
and enforced disappearances134 were reportedly
carried out in a widespread manner during the Sri
Lankan armed conflict, as well as outside the context of
the armed conflict. However, prosecuting these crimes
as ordinary crimes of murder, rape and sexual violence,
kidnapping or abduction under the Penal Code would
fail to acknowledge the widespread nature of the acts
allegedly committed by the Sri Lankan security forces
and the LTTE and would minimise the criminality of
the conduct.
In addition, prosecuting these crimes as ordinary
offences fails to recognise that they may have been
committed pursuant to a specific policy often devised
or condoned at the highest level of the LTTE or the
state. For instance, according to the OISL Report “the
patterns of sexual violence appear to have been a

deliberate means of torture to extract information and
to humiliate and punish persons who were presumed
to have some link to the LTTE”.135 Therefore,
prosecuting these acts as the ordinary crimes of rape
and sexual abuse would not account for the possibility
that these crimes were perpetrated in pursuance of a
policy, rather than being isolated incidents perpetrated
by individuals acting for their own benefit.
Enforced disappearance is defined in the ICC
statute as:
the arrest, detention or abduction of persons
by, or with the authorisation, support or
acquiescence of, a State or a political
organisation, followed by a refusal to
acknowledge that deprivation of freedom or to
give information on the fate or whereabouts of
those persons, with the intention of removing
them from the protection of the law for a
prolonged period of time.136
It means that the policy of enforced disappearance
has to originate not from personal intentions, but from
the policy of a state or from the activity of a political
organisation. If disappearances that allegedly took
place in Sri Lanka were prosecuted merely as
kidnappings or abductions under the Penal Code, it
would not recognise the pervasive nature of the
disappearances and the policy in pursuance to which
they allegedly took place.
As illustrated above, prosecuting criminal acts
allegedly committed by LTTE cadres and members of
Sri Lankan security forces as domestic crimes is
unsatisfactory as it fails to capture the gravity and largescale nature of the offences. Such an approach could
trivialise crimes that are recognised by the community
of nations as extremely serious.137 Indeed, the
qualification of the crimes should take due cognisance
of the context in which they were perpetrated and the
extreme seriousness of the allegations.138 This explains

Convention Concerning the Protection of the World Cultural and Natural Heritage (adopted 16 November 1972 entered into force
17 December 1975) 1037 UNTS 151 preamble.
131 OISL Report, id. n. 1, paras 216-232; and 1116-1119.
132 Ibid. paras 535-570; 1129; and 1130.
133 Ibid. paras 571; 572; 575; 581-620; and 1131-1135.
134 Ibid. paras 386-388; 394; 401-443; 1124; 1127; and 1128.
135 Ibid. para 1131.
136 Id. n. 8, article 7 (2)(i).
137 Ward N. Ferdinandusse, Direct Application of International Criminal Law in National Courts, 2006 (The Hague, T.M.C. Asser Press 2006) 211
citing Klabbers (2003) 59 (“to reduce genocide or crimes against humanity to multiple murder or multiple assault and battery cases is to
somehow misconstrue them and turn them into banalities”); and Sadat Wexler (1994) 326-327 (“to state that a crime against humanity is
just like any other crime, but with something extra added, banalises it”).
138 See Prosecutor v. Jean-Paul Akayesu (Judgement) ICTR-96-4-T (2 September 1998) para 732. The Trial Chamber addressed the nature of
sexual violence and rape in the context of war crimes and crimes against humanity (“this sexualised representation of ethnic identity
graphically illustrates that Tutsi women were subjected to sexual violence because they were Tutsi. Sexual violence was a step in the
process of destruction of the Tutsi group – destruction of the spirit, of the will to live, and of life itself”).
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why international tribunals as well as domestic courts
recognise the inadequacy of prosecuting atrocity crimes
as ordinary crimes.
c)

Inadequacy recognised by international and
domestic courts

International and domestic crimes are not
recognised as equivalent in international jurisprudence.
In fact, while the principle ne bis in idem prohibits the
prosecution of an accused for the same conduct, it does
not prevent the prosecution of an accused for
international crimes, even if the accused has already
been charged or convicted for domestic crimes. Thus,
according to the Statutes of the ICTY and ICTR, the
tribunals may try a person who has allegedly
committed an atrocity crime even if he/she had already
been tried domestically for a domestic crime.139 The
ICTY Appeals Chamber has underlined that recourse
to ordinary crimes to prosecute atrocity crimes would
be “a travesty of law and a betrayal of the universal
need for justice”.140
Moreover, the jurisprudence of the ICTY and
ICTR have determined that labelling acts as ordinary
crimes does not satisfy the requirements of Rule 11 bis,
which allows the referral of cases to domestic courts.141
Thus, in the Bagaragaza case, the ICTR refused to refer
the case to Norway on the grounds that the country did
not have specific provisions on genocide and was not
equipped with an adequate legal framework to
criminalise the alleged behavior of the accused and to
impose an appropriate punishment if found guilty.142
National courts have also highlighted the
inadequacy of prosecuting international crimes as
ordinary offences. In the Argentinian case of Julio
Simon, the court emphasises the fact that crimes against
humanity constitute conduct that is criminal according

to the law of nations and that therefore, the facts must
be judged according to the rules that were developed
by the international community so as to take into
account all the dimensions of the conduct. The court
concluded that analysing the facts solely from the
perspective of the Argentinian Criminal Code would
be undoubtedly insufficient.143 The Supreme Court of
Canada in the Finta case has also observed that “a war
crime or a crime against humanity is not the same as a
domestic offence. […] There are fundamentally
important additional elements involved in a war crime
or a crime against humanity”.144
5.0 INADEQUACY OF PROSECUTING
ATROCITY CRIMES UNDER DOMESTIC
MODES OF RESPONSIBILITY
Sri Lanka’s criminal code provides for ordinary
modes of liability including perpetration and coperpetration,145 as well as abetting. Section 100 of Sri
Lanka’s Penal Code provides:
A person abets the doing of a thing who –
Firstly – Instigates any person to do that thing;
or Secondly – Engages in any conspiracy for
the doing of that thing; or Thirdly –
Intentionally aids, by any act or illegal
omission, the doing of that thing.146
However, Sri Lanka’s Penal Code does not include
other modes of responsibility that are recognised under
international law. These modes of responsibility—
including ordering, command responsibility and
JCE147—are necessary to enable the prosecution of
those most responsible for international crimes.
International crimes are often committed on a
much larger scale than ordinary crimes and involve a
greater complexity. For this reason, the participation

Id. n. 24, article 10 (2)(a); and id. n. 26, article 9 (2)(a).
Prosecutor v. Tadic (Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction) IT-94-1-T (2 October 1995) para 58.
141 Rule 11 bis states that after an indictment has been confirmed and prior to the commencement of trial, cases may be referred to
national authorities if the tribunal is satisfied, based on inter alia consideration of the “gravity of the crimes charged and the level of
responsibility of the accused” and whether the accused “will receive a fair trial and that the death penalty will not be imposed or carried
out”.
142 Prosecutor v. Bagaragaza (Decision on the Prosecution motion for referral to the Kingdom of Norway) ICTR-2005-86-R11bis (19 May
2006) para 21. The Appeals Chamber confirmed the decision. See Prosecutor v. Bagaragaza (Decision on Rule 11 bis Appeal) ICTR-05-86AR11bis (30 August 2006).
143 Julio Simon, Judge Gabriel Cavallo of the Buenos Aires Federal Court Case no 8686/2000 (Argentina 6 March 2001) 2000/B Nueva
Doctrina Penal 527 III.
144 R. v. Finta, Cory J (24 March 1994) 1 RCS 705.
145 Id. n. 87, section 32.
146 Ibid. section 100.
147 The ICC adopts the mode of responsibility of joint control based on co-perpetration rather than JCE. The jurisprudence of the
international tribunals has found that this notion does not have a basis in international custom. See Prosecutor v. Stakic (Judgement) IT-9724-A (22 March 2006) para 62.
139
140

168

Sri Lanka’s Time to Try: Prosecuting Conflict-Related Abuses

of a much bigger group of people is often vital in
facilitating the commission of these crimes.148
According to the ICTY, it therefore follows that “the
moral gravity of the participation [of those who
facilitated the commission of the crimes] is no less or
no different from those who directly carry out the
[criminal] acts”.149 In fact, the political or military
leadership or others in a command authority are
generally recognised as bearing the greatest
responsibility for international crimes.150 Modes of
responsibility recognised under international law are
therefore necessary to enable the prosecution of those
‘most responsible’ for international crimes. Moreover,
as the following demonstrates, modes of liability such
as JCE, ordering, and command responsibility are
inadequately covered under the modes of
responsibility provided for by the Sri Lankan Penal
Code. Accordingly, UNHRC Resolution 30/1
encourages a reform of Sri Lanka’s domestic laws so as
to enable the prosecution of “those most responsible
for the full range of crimes under the general principles
of law recognised by the community of nations.”151

5.1 JCE
JCE covers three distinct forms of liability.
However, as demonstrated below, only JCE I liability
is covered by Sri Lankan criminal law.
5.1.1 JCE I
Participation on the basis of the first form of JCE
covers situations where the accused significantly
contributes to the furtherance of “a common design or
common enterprise and with a common intention”.152
In a JCE I scenario, all those who participated in the
design of the common plan possess the same criminal
intention.
The relevant law in Sri Lanka on participation in
crimes carried out by a plurality of persons is found in
section 32 of the Penal Code, which states:
[w]hen a criminal act is done by several
persons in furtherance of the common

intention of all, each of such persons is liable
for that act in the same manner as if it were
done by him alone.
Section 32 makes an accused liable for a criminal
act that is caused partially or predominately by another
person, so long as he/she commits an act in furtherance
of a common intention shared by him/her and other
participants in the offence.153 Therefore, the two
fundamental requirements of section 32 are “(i) the
sharing of a common criminal intention between or
among accused persons, and (ii) the doing of a criminal
act by each of the accused persons in furtherance of a
common intention by all”.154 The common intention
must 169aterialize in the form of a pre-arranged plan
which may be proved through direct or circumstantial
evidence.155
Participation on the basis of JCE I is therefore
adequately covered by Section 32 of the Sri Lankan
Penal Code. However, this is not the case for JCE II
and III.
5.1.2 JCE II
JCE II is often referred to as the systemic form of
JCE and is meant to cover so-called ‘concentration
camp cases’, where the plan or design consists of a
system of ill-treatment (typically a prison or internment
camp) within which crimes are committed. While the
actus reus of JCE II is the same as JCE I, the mens rea is
different. In fact, JCE II merely requires personal
knowledge of the criminal plan (generally a system of
ill-treatment).156 Therefore, the accused need not
possess the specific intent attached to the commission
of the crime (or crimes) committed as part of the
system.
Section 32 of the Penal Code expressly refers to the
“common intention of all” and therefore does not
cover the JCE II mode of liability.
However, the JCE II mode of liability is necessary
to enable the prosecution of those whose contribution
was essential to the widespread and systematic nature

Prosecutor v. Tadic (Judgement) IT-94-1-A (15 July 1999) para 191.
Ibid.
150 UNSC, ‘Report on the Establishment of a Special Court for Sierra Leone’ (4 October 2000) UN Doc S/2000/915 para 30.
151 Id. n. 2, para 7.
152 Professor Kai Ambos, ‘Amicus brief for Pre-Trial Chamber on Joint Criminal Enterprise, Closing order indicting Kaing Guek Eav
alias Duch’ (ECCC 27 October 2008) D99/3/27, 356.
153 G.L. Peiris, General Principles of Criminal Liability in Sri Lanka: A Comparative Analysis (Colombo, Lake House Publications 1971) (‘Peiris’)
436.
154 Ibid.
155 Ibid. See Walsalamuni Richard v. The State (1973) 76 NLR 534.
156 Prosecutor v. Tadic (Judgement) IT-94-1-A (15 July 1999) para 228; and Kvocka et al. (Judgement) IT-98-30/1-A (28 February 2005) para
82.
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of some crimes. For example, there have been
allegations of widespread use of torture and sexual
violence in detention.157 Some places of detention are
specifically known for the systematic use of torture.158
Those who had knowledge of the “system of ill
treatment” and who substantially contributed to the
furtherance of the crimes bear a heavy moral
responsibility for these crimes and must accordingly be
held personally responsible for their commission. This
would not be possible without the incorporation of the
JCE II mode of responsibility in Sri Lankan law.
5.1.3 JCE III
Similar to JCE I and II, for JCE III the actus reus
requires an act that significantly contributes to the
furtherance of a common design or common
enterprise. However, under this form of liability, the
accused is responsible for the commission of acts that
go beyond the common plan, provided they constitute
a “natural and foreseeable consequence” of the
realisation of the plan.159 For the same reasons as
previously explained, Section 32 of the Penal Code
does not cover JCE III.
At the end of the armed conflict, IDPs who
emerged from the conflict zone were incarcerated in
Menik Farm and other closed camps guarded by the
military and surrounded by barbed wire.160 The work
of the ICRC and other NGOs and their access to IDPs
inside the camps was allegedly restricted.161 There
were also reports of torture by state functionaries who
had set up interrogation units inside the camps.162 The
UN Panel of Experts found that the detention in
Menik Farm and other places gave rise to credible

allegations of crimes against humanity of
imprisonment.163
According
to
customary
international criminal law, those who conceived the
detention plan and substantially contributed to its
furtherance, despite knowing that torture was a
natural and foreseeable consequence of the detention
plan, must also be criminally responsible for torture.
This would require the JCE III mode of responsibility
to be incorporated into Sri Lankan law.

5.2 Ordering
Under international criminal law, ordering
“requires that a person in a position of authority
instructs another person to commit a crime”.164 The
order does not have to be in writing or in any
particular form. It can be implicit or explicit, and
circumstantial evidence can be used to prove that the
order was given.165 A formal superior-subordinate
relationship between the two persons is not
required.166 It is sufficient that the person giving the
order possesses authority either in law or in fact to
order the commission of the crime.167 In addition, it
must be established that the issuance of the order was
a substantially contributing factor to the criminal
conduct that was later perpetrated.168 In terms of the
mens rea, the accused “must intend to bring about the
commission of the crime, or have been aware of the
substantial likelihood that the crime would be
committed as a consequence of the execution or
implementation of the order”.169
Ordering as a mode of liability does not exist under
Sri Lankan law. However, this form of participation is

OISL Report, id. n. 1, paras 543-552.
For example, Joseph military camp in Vavuniya and the CID fourth floor detention facility in Colombo. See OISL Report, id. n. 1,
para 553.
159 Professor Kai Ambos, ‘Amicus brief for Pre-Trial Chamber on Joint Criminal Enterprise, Closing order indicting Kaing Guek Eav
alias Duch’ (ECCC 27 October 2008) D99/3/27, 356.
160 Id. n. 98, paras 154-155; and OISL Report, id. n. 1, paras 1056; 1063; 1071-1080; and 1172.
161 Id. n. 98, para 156.
162 Id. n. 98, para 163; OISL Report, id. n. 1, paras 545; and 547.
163 Id. n. 98, para 251 (c).
164 Kaing Guek Eav alias Duch (Judgement) 001/18-07-2007/ECCC/TC (26 July 2010) para 527 citing, Prosecutor v. Kordic and Cerkez
(Judgement) IT-95-14/2-A (17 December 2004) para 28; Prosecutor v. Kajelijeli (Judgement and Sentence) ICTR-98-44A-T (1 December
2003) para 763; and Prosecutor v. Sesay et al. (Judgement) SCSL-04-15-A (26 October 2009) para 164.
165 Prosecutor v. Blaskic (Judgement) IT-95-14-T (3 March 2000) para 281.
166 Kaing Guek Eav alias Duch, (Judgement) 001/18-07-2007/ECCC/TC (26 July 2010) para 527 citing, Prosecutor v. Kordic and Cerkez
(Judgement) IT-95-14/2-A (17 December 2004) para 28; Prosecutor v. Semanza (Judgement) ICTR-97-20-A (20 May 2005) para 361; and
Prosecutor v. Sesay et al. (Judgement) SCSL-04-15-T (2 March 2002) para 273.
167 Kaing Guek Eav alias Duch (Judgement) 001/18-07-2007/ECCC/TC (26 July 2010) para 527 citing, Prosecutor v. Gacumbitsi (Judgement)
ICTR-2001-64-A (7 July 2006) paras 181-182; Prosecutor v. Limaj et al. (Judgement) IT-03-66-T (30 November 2005) para 515; and
Prosecutor v. Sesay et al. (Judgement) SCSL-04-15-T (2 March 2002) para 273.
168 Prosecutor v. Milutinovic et al. (Judgement) IT-05-87-T (26 February 2009) para 87. The ICC found that the order must have a “direct
effect on the commission or attempted commission of the crime”. See Prosecutor v. Mudacumura (Decision on Prosecutor’s Application
under Article 58) ICC-01/04-01/12 (13 July 2012) para 63.
169 Kaing Guek Eav alias Duch (Judgement) 001/18-07-2007/ECCC/TC (26 July 2010) para 528.
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essential to ensure that those who, by abusing a
position of authority instructed the commission of a
crime are held responsible. The following example
illustrates the importance of specifically incorporating
ordering as a mode of responsibility under Sri Lankan
law.
Various reports suggest that at the end of the
armed conflict members of the political leadership of
the LTTE were executed as they surrendered with a
white flag.170 This was a very high profile surrender
and foreign intermediaries, as well as senior
representatives of the government, allegedly took part
in the negotiations.171 If those who allegedly
surrendered were in fact hors de combat, their execution
would amount to a war crime of murder. In addition,
if an order to carry out the execution was given, those
who gave the order must also be held criminally
responsible.
Under international law, ordering is a form of
complicity for the commission of a crime.172 It
therefore differs from command and superior
responsibility examined in detail below.

5.3 Command and superior responsibility
As discussed above, under international law, the
elements of command responsibility are: (i) the
existence of a superior-subordinate relationship; (ii) the
superior knew or had reason to know that the criminal
act was about to be or had been committed; and (iii)
the superior failed to take the necessary and reasonable
measures to prevent the criminal act or punish the
perpetrator.173
This mode of responsibility was initially recognised
under international law to ensure the application of
IHL. Indeed, ensuring compliance with the laws and
customs of wars requires that commanders punish
violations and take preventative measures, which they
are in a position to take by virtue of the effective
control that they have over their subordinates.174 It
therefore follows that under the doctrine of command

responsibility commanders are responsible for their
failure to comply with their own duty under
international law.175
Command responsibility is not recognised under
Sri Lankan law. However, in some cases, Sri Lankan
courts have held an accused responsible, on the basis
of abetting, for authorising or failing to prevent acts
contravening criminal law despite being aware of
them. In Weeresoriya v. Marianu Baas,176 the accused was
charged for an offence committed by individuals over
whom he had the type of control usually possessed by
a master or employer. The court found that while the
accused was fully cognisant of the illegal acts, he had
not sought to forbid or prevent them. The accused was
found guilty of abetting the acts. In Ellis v. Stephens,177
the manager of a company granted permission for the
use of tram cars for a purpose involving criminal
activities. The court found that he had full knowledge
of the purpose for which the tram cars were used and
found him guilty of intentionally abetting the
commission of the offence.
According to the above jurisprudence, the concept
of abetment under Sri Lankan criminal law covers
cases where the accused who was in a position of
authority knew that an act contravening criminal law
was committed and failed to take reasonable measures
to prevent it. However, this falls short of the
requirement of superior responsibility under
international law. Command and superior liability also
expressly covers situations where the superior not only
knew but also had reasons to know that a criminal
offence is committed or about to be committed.
Therefore, command and superior responsibility,
unlike abetment in Sri Lankan law, does not require
actual knowledge. Therefore, Sri Lanka law does not
cover command and superior responsibility. This
mode of liability must therefore be incorporated into
Sri Lankan law with retroactive effect. In fact,
compliance with the laws and customs of war depend
on the fulfillment of their own duty by commanders
and superiors, knowing that they may be held
responsible if they fail to do so.”

Id. n. 98, paras 170-171; and OISL Report, id. n. 1, paras 288-305.
Id. n. 98, para 170; and OISL Report, id. n. 1, paras 292; 293; and 298.
172 Prosecutor v. Mudacumura (Arrest Warrant Decision) ICC-01/04-01/12 (13 July 2012) para 63, citing Prosecutor v. Germian Ktanga and
Mathieu Ngudjolo Chui (Decision on the Confirmation of Charges) ICC-01/-4-01 (26 September 2008).
173 Delalic et al. (Judgement) IT-96-21-T (16 November 1998) para 346; and Prosecutor v. Kordic and Cerkez (Judgement) IT-95-14/2-A (17
December 2004) para 839.
174 Prosecutor v. Halilovic (Judgement) IT-01-48-T (16 November 2005) para 39; and Prosecutor v. Obrenovic (Sentencing Judgement) IT-0260/2-S (10 December 2003) para 100.
175 Prosecutor v. Krnojelac (Judgement) IT-97-25-A (17 September 2003) para 171.
176 (1906) 10 NLR 127.
177 (1901) 51 NLR 52.
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6.0 RETROACTIVE INCORPORATION
OF INTERNATIONAL CRIMES AND
MODES OF LIABILITY IN SRI LANKAN
LAW

6.1 General observations
Sri Lanka is a dualist state, which means that
national and international law constitute separate and
distinct legal systems that exist alongside each other.
Accordingly, international crimes and modes of
liability must be incorporated into Sri Lanka’s national
legal framework either through a rule of reference in its
national law to a treaty or customary international law;
through the enactment of provisions in the domestic
law; or through the adoption of specific legislation
criminalising international crimes and forms of
participation.
Typically, retroactive criminal laws are
impermissible under domestic and international law.
The rule against non-retroactivity, otherwise known as
the principle of legality, was first enshrined in Article
11 (2) of the 1948 Universal Declaration of Human
Rights.178 A similar formulation of the principle was
adopted in Article 15 (1) of the International Covenant
on Civil and Political Rights (ICCPR), which reads:
No one shall be held guilty of any criminal
offence on account of any act or omission
which did not constitute a criminal offence
under national or international law at the time
when it was committed.
Article 15 (2) of the ICCPR provides for the
following exception:
Nothing in this Article shall prejudice the trial
and punishment of any person for any act or
omission which, at the time when it was
committed, was criminal according to the

general principles of law recognszed by the
community of nations.
This confirms and consolidates the legality of
prosecutions by the Nuremberg and International
Military Tribunals for conduct that was deemed
criminal according to the general principles of law
recognised by the community of nations.179
The Nuremberg Tribunal recognised that war
crimes, crimes against humanity and genocide form
part of the general principles of law recognised by the
community of nations. As explained previously, the
elements of war crimes, crimes against humanity and
genocide in international law have substantially
evolved since Nuremberg. Despite this evolution,
retroactive incorporation of these crimes as defined
under contemporary international law would not
infringe on the principle of legality. This is because this
principle is concerned with “whether the conduct of the
accused was criminal at the time of the act and is not
concerned with whether the offence or mode of liability
by which the accused is convicted was defined with the
same elements at the time of the act”.180 The ICTY
Appeals Chamber in Hadzihasanovic provided the
rationale for this conclusion and explained that “as to
foreseeability, the conduct in question is the concrete
conduct of the accused; he must be able to appreciate
that the conduct is criminal in the sense generally
understood, without reference to any specific
provision”.181
Article 13 (6) of the Constitution of the Democratic
Socialist Republic of Sri Lanka adopts the rule against
non-retroactivity, as well as the exception for acts or
omissions that are criminal according to general
principles of law almost verbatim from the ICCPR.182
Interestingly, Sri Lanka’s Court of Appeal has relied on
this exception to justify the passing of retroactive
sections of the Offences Against Aircraft Act of 1942.183

UN General Assembly, Resolution 217 (III) Universal Declaration of Human Rights (10 December 1948) UN Doc A/RES/3/217 A,
article 11 (2) (“no one shall be held guilty of any penal offence on account of any act or omission which did not constitute a penal offence,
under national or international law, at the time when it was committed”).
179 Kononov v Latvia App no 36376/04 (ECtHR 17 May 2010) para 159.
180 Co-Prosecutor’s Appeal Against the Judgement of the Trial Chamber in Case 002/01 (002/19-09-2007-ECCC/SC) (ECCC 28
November 2014) F11, para 16.
181 Prosecutor v. Hadzihasanovic (Decision on Interlocutory Appeal Challenging Jurisdiction in Relation to Command Responsibility) IT-0147-AR72 (16 July 2003) para 34.
182 Art 13 (6) (“no person shall be held guilty of an offence on account of any act or omission which did not, at the time of such act
or omission, constitute such an offence. . . Nothing in this Article shall prejudice the trial and punishment of any person for any
act or omission which, at the time when it was committed, was criminal according to the general principles of law recognised by
the community of nations”).
183 Attorney General v. Sepala Ekanayake, (1987) 1 SLR 107, 107 (“. . . in terms of the proviso that "nothing in this Article shall prejudice the
trial and punishment of any person for any act or omission which, at the time when it, was committed, was criminal according to the
general principles of law recognised by the community of nations" and because the Offences Against Aircraft Act, No. 24 of 1982 was to
give effect to certain conventions relating to the safety of aircraft to which Sri Lanka has become a party . . . We are of the opinion that
no court can invalidate the Act or inquire into the validity of this law”).
178
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The remainder of this section will argue that genocide,
crimes against humanity, and war crimes, as well as
modes of liability of JCE, command responsibility and
ordering can be retroactively incorporated in Sri
Lankan law on the basis of Article 13 (6) of the
Constitution.

6.2 International Crimes
Before the Nuremberg Tribunal, the defendants
argued that the retroactive application of crimes
against humanity and crimes against peace is
“abhorrent to the law of all civilised nations”. In
response, the tribunal defined the nature of the general
principles of law:
In interpreting the words of the pact, it must be
remembered that international law is not the
product of international legislature, and that
such international agreements as the Pact of
Paris have to deal with general principles of
law, and not with administrative matters of
procedure. The law of war is to be found not
only in treaties, but in the customs and practices
of states which gradually obtained universal
recognition, and from the general principles of
justice applied by jurists and practised by
military courts. This law is not static, but by
continual adaptation follows the needs of the
changing world. Indeed, in many cases treaties
do no more than express and define for more
accurate reference the principles of law already
existing.184
This quotation has been interpreted as reflecting
the fact that the Nuremberg Charter was based on the
general principles of law, which were regarded as

already existing at the time when the alleged criminal
offences were committed.185 Thus, the crimes
encapsulated in the Nuremberg Charter, including war
crimes and crimes against humanity, and individual
responsibility for those crimes amounts to “general
principals of law recognised by civilised nations”.186 In
addition, the Nuremberg Tribunal has specifically
stated that crimes against humanity and war crimes are
“general principles of law recognised by civilised
nations”. With respect to war crimes, the Tribunal
declared:
The rules of land warfare expressed in the
convention undoubtedly represented an
advance over existing International Law at the
time of their adoption. The convention
expressly stated that it was an attempt "to revise
the general laws and customs of war," which it
thus recognised to be then existing, but by 1939
these rules laid down in the convention were
recognised by all civilised nations, and were
regarded as being declaratory of the laws and
customs of war which are referred to in Article
6 (b) of the Charter.187
The Judgment of the Nuremberg Tribunal has been
interpreted as recognising that crimes against humanity
in the Nuremberg Charter constituted “violations of
already existing conventional and customary
international law, as well as general principles of
law”.188 Furthermore, cases in national courts
prosecuting offences committed during the Second
World War have found that retroactive incorporation
of war crimes and crimes against humanity in their
national laws is possible based on the “general
principles of law recognised by the community of
nations”.189

Id. n. 6, 445.
Jonatan Thormundsson, ‘The Sources of International Criminal Law with Reference to the Human Rights Principles of Domestic
Criminal Law’ (2000) 39 SSL 387, 390.
186 Machteld Boot, Genocide, crimes against humanity, war crimes : nullum crimen sine lege and the subject matter jurisdiction of the International Criminal
Court (Antwerp, New York, Intersentia 2002) 159.
187 Id. n. 6, 467.
188 Id. n. 21, 95.
189 The Israeli courts in the Eichmann case considered inter alia whether crimes against humanity, war crimes and crimes against Jewish
people, which were criminalised under the Nazi and Nazi Collaborators (Punishment) Law of 1950, violated the principle of nonretroactivity. The District Court found that “. . . all of the above mentioned crimes constituted crimes under the laws of all civilised
nations, including the German people, before and after the Nazi regime . . . [a] law which enables the punishment of Nazis and their
collaborators does not ‘conflict’, by reasons of its retroactive application, ‘with the rules of natural justice’ . . . on the contrary, it gives
reality to the dictates of elementary justice” (Attorney General v. Adolf Eichmann (District Court Judgement) (12 December 1961) 36 ILR 5,
23). The Supreme Court of Israel affirmed the District Court’s finding, and further declared that the crimes of which Eichmann had been
convicted “must be deemed today as having always borne the stamp of international crimes, banned by the law of nations and entailing
individual criminal responsibility” (Attorney General of Israel v. Eichmann (29 May 1962) 36 ILR 277, 283; and 287). In the Canadian Case of
R. v. Finta, the accused was charged with war crimes and crimes against humanity under the Canadian Criminal Code as a result of acts
committed in Hungary during World War II. Section 6 (1.91) of the Criminal Code provided for an accused to be tried in Canada for war
crimes and crimes against humanity committed outside of Canada, if at the time of the commission of the acts Canada could, “in conformity
with international law”, exercise jurisdiction over the person on the basis of the person’s presence in Canada subsequent to the time of the
commission of the offences. In a pre-trial motion before the High Court of Justice of Ontario, the defence argued that section 6 (1.91)
contravened various sections of the Canadian Charter of Rights and Freedoms of the Constitution Act 1982, including the principle of
184
185
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Finally, for the crime of genocide, the
International Court of Justice confirmed that the crime
is a general principle of law recognised by civilised
nations and further asserts its customary nature when
it held that “the principles underlying the [Genocide]
Convention are principles which are recognised by
civilised nations as binding on states, even without any
conventional obligation”.190

6.3 Modes of liability
As set out above, Sri Lankan law does not cover
international modes of responsibility such as JCE,
ordering, and command and superior responsibility.
These crimes must therefore be incorporated with
retroactive effect. This is made possible by the fact that
these modes of liability are also recognised by general
principles recognised by the community of nations, or
in any event are well established under customary
international law.

6.3.1

JCE

According to the jurisprudence of the ICTY since
the Tadic case,191 the JCE doctrine has been “firmly
established in customary international law”.192
Moreover, JCE has been regularly applied as
customary international law in the jurisprudence of the
ICTY,193 as well as the ICTR,194 the SCSL,195 and the
Special Court for Lebanon (STL).196 The
Extraordinary Chambers in the Courts of Cambodia
(ECCC) is the only court applying international law
that has rejected JCE III based on facts that took place
in 1975.197 The applicability of JCE III to Case 002 is
the subject of an appeal pending before the Supreme
Court Chamber.198 This appeal relates to facts that
took place in 1975. For acts since the 1990s
jurisprudence is uniform. This was confirmed by the
STL Appeals Chamber in 2011, which confirmed the
existence of JCE III in international law, tracing the
doctrines contours to World War II era

fundamental justice embodied in section 7 of the Charter, because it retroactively created criminal liability. The Court rejected the argument
and found that the effect of “s[ection] 6 (1.91) is not to retroactively create an offence but merely to give retrospective operation to existing
law”. The Court then referred to section 11 (g) of the Canadian Charter, which provides that the acts must constitute an "offence under
Canadian or international law or was criminal according to the general principles of law recognised by the community of nations" and
found that this section expressly indicates the intention of Parliament that the legislation be retrospective. After reviewing various
international conventions, agreements and treaties, as well as the findings of the Nuremberg Trial, the court concluded that “war crimes and
crimes against humanity were, by 1939, offences of international law or criminal according to the general principles of law recognised by the
community of nations” (R. v. Finta (1989) 61 DLR (4) 85).
190 Reservations to the Convention on the Prevention and Punishment of Genocide (Advisory Opinion) 1951 ICJ Rep15, para 12.
191 Prosecutor v. Tadic (Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction) IT-94-1-AR 72 (2 October 1995) paras
73-83; and Prosecutor v. Tadic (Judgement) IT-94-1-A (15 July 1999) paras 195-226.
192 Stakic (Judgement) IT-97-24-T (22 March 2006) para 62 citing, Prosecutor v. Tadic (Judgement) IT-94-1-A (15 July 1999) para 220.
193 Krajisnik (Judgement) IT-00-39-A (17 March 2009) paras 657-666; and Dordevic (Judgement) IT-05-87/1-A (27 January 2014) paras 3253.
194 Ntakirutimana and Ntakirutimana (Judgement) ICTR-96-10-A (13 December 2004) paras 461-468; Simba (Judgement) ICTR-01-76-A (27
November 2007) paras 243-255; and Karemera and Ngirumpatse (Judgement) ICTR-98-44-A (29 September 2014) para 110.
195 Sesay et al. (Judgement) SCSL-04-15-A (26 October 2009) paras 397-400.
196 Interlocutory Decision on the Applicable Law: Terrorism, Conspiracy, Homicide, Perpetration, Cumulative Charging STL-11-01/I/AC/R176bis (16
February 2011) paras 236-249.
197 The Trial Chamber (TC) in Case 001 (Kaing Guek Eav alias Duch (Judgement) 001/18-07-2007/ECCC/TC (26 July 2010) para 511) as
well as the Pre-trial Chamber (PTC) and TC in Case 002 (Prosecutor v. Ieng Sary, Ieng Thirith and Khieu Samphan (Decision on the Appeals
against the Co-Investigative Judges Order on Joint Criminal Enterprise (JCE) 002/19-09-2007-ECCC/OCIJ (20 May 2010) para 83);
Prosecutor v. Nuon Chea, Ieng Sary, Ieng Thirith and Khieu Samphan (Decision on the Applicability of Joint Criminal Enterprise) 002/19-09-2007ECCC/TC (12 September 2011) paras 30-35 recognised that JCE I and JCE II were part of customary international law prior to 1975.
However, the PTC in Case 002 (the application of JCE III was not examined in Case 001) held that JCE III did not exist in customary
international law at that time (Ieng Sary, Ieng Thirith and Khieu Samphan (Decision on the Appeals against the Co-Investigative Judges Order
on Joint Criminal Enterprise (JCE)) 002/19-09-2007-ECCC/OCIJ (20 May 2010) para 83). The PTC conducted an extensive review of
the legal instruments referred to in the Tadic Appeal Judgment to establish the doctrine of JCE. The PTC noted that the national
legislation and case law examined in Tadic did not constitute “irrefutable evidence of international principles or rules under the doctrine
that general principles of law are recognised by the nations of the world” (para 85). However, the PTC did not rule on whether or not the
extended form of JCE III constituted a general principle of law in 1975. Instead, it concluded that, in any event, this mode of
responsibility would not have been sufficiently foreseeable and accessible to the accused in 1975 because there was no basis for JCE III
liability in Cambodian domestic law (para 89). Subsequently, the TC in Case 002 also examined the application of JCE III as a form of
responsibility. After conducting its own survey of several national legal systems as of 1975, the TC concluded that state practice in 1975
lacked “sufficient uniformity” for JCE III to be considered a general principle of law at that time (Nuon Chea, Ieng Sary, Ieng Thirith and Khieu
Samphan (Decision on the Applicability of Joint Criminal Enterprise) 002/19-09-2007-ECCC/TC (12 September 2011) paras 37-38).
198 Co-Prosecutor’s Appeal Against the Judgement of the Trial Chamber in Case 002/01 (002/19-09-2007-ECCC/SC) (ECCC 28
November 2014) F11.
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jurisprudence.199 The Appeals Chamber took note of
the ECCC Pre-trial Chamber’s finding in Case 002
that JCE was not part of customary international law
in 1975. However, the STL found that the three types
of JCE exist in international law because its jurisdiction
“entails consideration of jurisprudence and legal
developments unavailable to the ECCC, starting from
the early 1990s”.200 Therefore, the jurisprudence of
international and hybrid tribunals recognises that the
three forms of JCE form part of international law since
Nuremberg, or at the very least since the 1990s.
6.3.2

Ordering

Ordering does not exist as a mode of liability under
Sri Lanka’s domestic law. Nevertheless, the
international mode of participation of ordering can be
retroactively incorporated in Sri Lankan law since it
forms part of the general principles of law recognised
by the community of nations since Nuremberg.
Control Council Law No. 10, which governed the
subsequent trials of war criminals by the post-World
War II occupying powers, provided that a person who
ordered the commission of a crime was an accessory,
and would be deemed to have committed that
crime.201 The Nuremberg trials devoted considerable
attention to ordering as a mode of participation
because many of the crimes were committed pursuant
to Nazi orders, which are known as the Commando

Order, the Commissar Order, and the Night and Fog
Decree.202 Many of the elements that were later
adopted by the international tribunals reflect those
applied by the Nuremberg Tribunals. For example, in
the High Command case the Tribunal held that the
superior/subordinate relationship could exist either de
jure or de facto as long as the defendant’s orders were
“binding upon subordinate units to whom they were
directed”; it was irrelevant whether the subordinates
were under the defendant’s direct command
authority.203 Furthermore, the Tribunal found that
orders could be given to concentration camp
personnel because they felt “compelled to comply”
with the directives.204 Although, the Nuremberg
Principles do not refer explicitly to ordering, they
recognise “[c]omplicity in the commission of a crime
against peace, a war crime, or a crime against
humanity”,205 which the ICTY has confirmed includes
the mode of liability of ordering.206
Ordering is now a well-established mode of
liability under international criminal law. The 1949
Geneva Conventions stipulated that the High
Contracting Parties were required to enact legislation
necessary to provide effective penal sanctions for
persons “committing or ordering to be committed”
grave breaches of the Conventions.207 Ordering was
also included as a mode of liability in the Statutes of
the ICTR,208 ICTY,209 and ICC.210

Interlocutory Decision on the Applicable Law: Terrorism, Conspiracy, Homicide, Perpetration, Cumulative Charging STL-11-01/I/AC/R176bis (16
February 2011) para 237, fn 355.
200 Interlocutory Decision on the Applicable Law: Terrorism, Conspiracy, Homicide, Perpetration, Cumulative Charging STL-11-01/I/AC/R176 bis (16
February 2011) para 239, fn 360.
201 ‘Control Council Law No 10 Punishment of Persons Guilty of War Crimes, Crimes Against Peace and Against Humanity 20
December 1945’ (1946) 3 OGCCG 50-55, article 2 (3)(b). Control Council Law No 10 empowered any of the occupying authorities post
World War II to proceed against major war criminals after the initial Nuremberg Trial. There were another 12 trials after Nuremberg.
202 Kevin Jon Heller, The Nuremberg Military Tribunal and the Origins of International Criminal Law (Oxford University Press 2011) 254.
203 Judgement of the Von Leeb High Command Trial of the Nuremberg International Military Tribunal 1948 (27 October 1948) in
‘Trials of War Criminals Before the Nuremberg Military Tribunals Under Control Council Law No. 10. Nuremberg, October 1946 April, 1949 Vol IV’ (Nurenberg Military Tribunals)’ 650.
204 Ibid.
205 Principles of International Law Recognised in the Charter of the Nuremberg Tribunal and in the Judgement of the Tribunal: UN
GOAR, ‘Report of the International Law Commission to the General Assembly’ (1950) UN Doc A/1316, principle VII.
206 Antonio Cassese, ‘Introductory Note of the Affirmation of the Principles of International Law recognised by the Charter of the
Nuremberg Tribunal General Assembly resolution 95 (I)’ (11 December 1946) citing Prosecutor v. Tadic (Judgement) IT-94-1-A (15 July
1999) para 185 et seq.
207 Geneva Convention (1) for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field (adopted 12
August 1949 entered into force 21 October 1950) 75 UNTS 31, article 49; Geneva Convention (II) for the Amelioration of the Condition
of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea (adopted 12 August 1949 entered into force 21 October 1950) 75
UNTS 31, article 50; Geneva Convention (III) Treatment of Prisoners of War (adopted 12 August 1949 entered into force 21 October
1950) 75 UNTS 31, article 129; and Geneva Convention (IV) Protection of Civilians in Times of War (adopted 12 August 1949 entered
into force 21 October 1950) 75 UNTS 31, article 141.
208 Id. n. 26 article 6 (1).
209 Id. n. 24 article 7 (1).
210 Id. n. 8 article 25 (3)(b).
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6.3.3

Command and Superior
Responsibility

The doctrine of command responsibility is widely
accepted as a general principle of law that was first
applied in several trials following the Second World
War.211 The jurisprudence of the international and
hybrid tribunals has confirmed that command
responsibility is a well-established theory of liability
under customary international law that applies to both
international and internal armed conflicts,212 and
military and civilian commanders.213 In a case
regarding the applicability of command responsibility
in the Philippines, the court found that the doctrine
could be incorporated into Philippines law as a
generally accepted principle of international law, as set
out in the Philippines constitution, on the basis that
“there is a long-standing adherence by the
international community to the doctrine of command
responsibility, which makes it a general principle of
law recognised by civilised nations”.214
7.0 CONCLUSION
As this chapter argues, no meaningful prosecution
of atrocity crimes of the type alleged in Sri Lanka can
take place without incorporating international crimes
and corresponding modes of liability—including JCE,
ordering, and command and superior responsibility—
into Sri Lankan law.
A number of arguments militate in favor of the
incorporation of international crimes into Sri Lankan
law. First, domestic crimes are fundamentally ill-suited
to deal with wartime abuses and violations that
occurred as a result of the conduct of hostilities. In fact,
if ordinary crimes were to be applied, some conduct
may be deemed criminal under Sri Lankan law,
although it complied with IHL. On the other hand,
egregious violations of IHL that evidenced an absolute
disregard for civilian lives may not be prosecuted
because there are no corresponding offences in Sri
Lankan law. Finally, the prosecution of international
crimes as ordinary crimes is deeply inadequate as it
does not reflect the extreme gravity of the criminal

conduct. Therefore, prosecuting atrocity crimes as
ordinary crimes trivialises them. Such prosecutions
would hardly serve a deterrent purpose or establish a
narrative about the gravity of the crimes that were
perpetrated. In addition, prosecuting atrocity crimes as
domestic crimes on the basis of the domestic modes of
liability does not allow for the prosecution of those most
responsible.
International law recognises that those most
responsible must be held accountable for atrocity
crimes. These are crimes that are committed on a
widespread and systematic basis or in the specific
context of an armed conflict. In either case, those most
responsible are those who had the means to design,
carry out, or facilitate the commission of international
crimes. In doing so they often abused a position of
authority or failed to fulfill the duties attached to their
hierarchical position. If the crimes are not
characterised as international crimes and modes of
responsibility such as JCE, ordering, and command
and superior responsibility are not applied,
prosecutions of those most responsible will not be
possible. Instead, prosecutions on the basis of ordinary
crimes and domestic modes of responsibility will
invariably focus on trigger pullers. Those are the foot
soldiers who carried out orders they received. While
they may be liable for the crimes committed, they do
not bear the greatest responsibility. Prosecuting these
individuals rather than those in a position of leadership
or who designed the criminal plan would be—rightfully
so—perceived as scapegoating and will not serve the
interest of reconciliation. Therefore, the incorporation
of international crimes and modes of responsibility into
Sri Lankan law is necessary to enable meaningful
prosecutions for atrocity crimes.
This incorporation of international crimes into Sri
Lankan law must be done with retroactive effect so as
to ensure that the new qualifications and modes of
liability cover conduct that took place prior to the
legislative change. The retroactive application of
criminal law is generally considered contrary to the
principle of legality in international law. However, an
exception is recognised for crimes that are criminal

See Re Yamashita (1945) 327 U.S. 1; Judgement of the Von Leeb High Command Trial of the Nuremberg International Military
Tribunal (27 October 1948) in ‘Trials of War Criminals Before the Nuremberg Military Tribunals Under Control Council Law No. 10.
Nuremberg, October 1946 - April, 1949 Vol IV’ (Nuremberg Military Tribunals); and International Military Tribunal for the Far East,
United States v. Soemu Toyoda (Official Transcripts of Tribunal Trial).
212 Prosecutor v. Hadzihasanovic (Decision Challenging Jurisdiction in Relation to Command Responsibility) IT-01-47-AR72 (16 July 2008)
paras 28; and 31; and Prosecutor v. Delalic et al. (Judgement) IT-96-21-A (20 February 2001) para 195.
213 Khieu Samphan, Nuon Chea (Judgement) 002/19-09-2007/ECCC/TC (7 August 2014) para 714.
214 Lourdes D. Rubrico, et al. v. Glorioamacapagal-Arroyo, et al. En Banc G.R. No 183871 (Philippines, Supreme Court of Manila 18 February
2010) Separate Opinion Caropi Morales, J.
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according to “the general principles recognised by the
law of nations”. This exception is also expressly
recognized in Article 13 (6) of the Sri Lankan
constitution. As demonstrated, this exception applies to

international crimes and modes of responsibility
discussed in this chapter. Therefore, their retroactive
incorporation into Sri Lankan law is permitted under
the Sri Lankan constitution.
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1.0 INTRODUCTION

S

ri Lanka’s present reform agenda includes an
ambitious and diverse set of proposals including
those on constitutional and legal reforms,
human rights, governance and transitional justice,
with the aim of finding a political solution to the
national question and reconciliation. The proposals, if
fully implemented, provide a chance of addressing the
injustices of the past and ensure non-recurrence.
Expectations are high, especially in a context where
there is a realisation that the present window for
reforms may be a rare moment to change the course
of a country that has seen many decades of violence
and continues to experience deep divisions. More than
three years after making the commitments in 2015
limited progress has been made, with questions raised
as to whether the unique opportunity has been
squandered and Sri Lanka has yet again missed a
chance to break from its past.
A fundamental component of the commitment
around transitional justice is in the area of
accountability.
In
Resolution
‘Promoting
reconciliation, accountability and human rights in Sri
Lanka’ at the United Nations Human Rights Council
(Resolution 30/1)2 Operative Paragraph 6 states that

the United Nations Human Rights Council
“…Welcomes the recognition by the
Government of Sri Lanka that accountability is
essential to uphold the rule of law and to build
confidence in the people of all communities of
Sri Lanka in the justice system, notes with
appreciation the proposal of the Government
of Sri Lanka to establish a judicial mechanism
with a special counsel to investigate allegations
of violations and abuses of human rights and
violations of international humanitarian law, as
applicable; affirms that a credible justice
process should include independent judicial
and prosecutorial institutions led by individuals
known for their integrity and impartiality; and
also affirms in this regard the importance of
participation in a Sri Lankan judicial
mechanism, including the special counsel’s
office, of Commonwealth and other foreign
judges, defence lawyers and authorized
prosecutors and investigators”.
The above commitment to hybrid justice is a break
from the past for two reasons: Firstly, there is a
recognition of past abuses when successive
governments denied the existence of violations;
secondly, past efforts at accountability were often

This is a shorter updated version of a paper originally written by the authors in 2017.
United Nations Human Rights Council (UNHRC), ‘Resolution 30/1’ Promoting Reconciliation, Accountability and Human Rights in
Sri Lanka (14 October 2015) UN Doc A/HRC/RES/30/1.
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politicised and investigations were not independent
and credible, which ultimately exacerbated impunity.
The recognition in 2015 that structural change and
international expertise is required to address
international crimes is therefore reflected in the
language of Resolution 30/1.
However, this promising commitment, made over
three years ago, has resulted in limited progress.
This chapter examines the practical issues in terms
of accountability with a specific focus on the
establishment of a Special Prosecutor’s Office (SPO).
First, it briefly argues that the establishment of an SPO
is a more viable first step (than the establishment of an
international/hybrid tribunal), and one that can exist
independently of a tribunal, should a tribunal never be
politically viable. It then combines lessons learned
from historical prosecutions of international crimes
across the globe, with progressive and contemporary
approaches to international criminal justice, to
recommend the form and mandate of such an Office.
2.0 SOME OF THE CHALLENGES
CONFRONTING ACCOUNTABILITY
IN SRI LANKA
The notion of ‘transitional justice’ comprises the
full range of processes and mechanisms associated with
a society’s attempts to come to terms with a legacy of
large-scale past abuses, in order to ensure
accountability,
serve
justice
and
achieve
reconciliation. These may include both judicial and
non-judicial mechanisms, with differing levels of
international involvement (or none at all) and
individual prosecutions, reparations, truth-seeking,
institutional reform, vetting and dismissals, or a
combination thereof.3

In a comparative context, different modalities of
transitional justice have been used in a range of
countries across the globe, depending on specific
contexts and grievances. National, hybrid and
international criminal justice initiatives were witnessed
and continue to be used in a range of countries
including a host of domestic, international and ad-hoc
tribunals and special chambers.4 The recent re-trial of
the former Guatemalan dictator Rios Montt5 and the
convictions of former Argentinian military officials for
crimes against humanity6 are two examples of
transitional justice prosecutions by domestic courts.
With limited progress made to date with the
transitional justice and constitutional reforms, serious
concerns remain whether the government will be able
to provide the leadership and vision to engage and
enthuse citizens on necessary reforms, and whether
these reforms will be far-reaching and capable of
facilitating reconciliation. The recent constitutional
crisis7 raises many questions, which are beyond the
scope of the present chapter, but at their most basic
highlight the fragility of the reform agenda.
Furthermore, since 2015 there was, and continues to
be, a clear shift by the Government and others in the
political leadership to focus on constitutional reform,
prioritising it over transitional justice.8 Justice
measures are part of a ‘tapestry of trade-offs’9 and are
falling victim to political bargaining. Areas such as
constitutional and economic reforms are backed by
influential and powerful actors, leaving limited or no
attention on addressing deep inequalities,
discrimination and poverty. Thus, while there are
ambitious reforms that may address some aspects of
Sri Lanka’s past and present challenges, genuine
transformation may continue to allude Sri Lanka. This
is also in a context where Sri Lanka has witnessed
continuous attacks against religious minorities,

‘Report of the Secretary General on the Rule of Law and Transitional Justice in Conflict and Post-Conflict Societies’ (UN 3 August 2004)
UN Doc S/2004/616.
4 Kathryn Sikkink, Justice Cascade: How Human Rights Prosecutions Are Changing World Politics, (New York, W.W. Norton and Company 2011).
5 Jo-Marie Burt and Paulo Estrada, The Guatemala Genocide Trial Resumes (International Justice Monitor 20 October 2017)
<https://www.ijmonitor.org/2017/10/the-guatemala-genocide-trial-resumes/> accessed 30 January 2019.
6
‘Argentina: Former military officials convicted for crimes against humanity’ BBC (30 November 2017)
<http://www.bbc.com/news/world-latin-america-42175752> accessed 30 January 2019.
7 The crisis commenced in October 2018 with the sacking of the then Prime Minister Ranil Wickramasinghe, followed by several other
steps taken by President Sirisena that are now challenged in the Sri Lankan courts. A Constitutional Crisis: A Round Up (Groundviews 2
November 2018) <https://groundviews.org/2018/11/02/the-constitutional-crisis-a-round-up/> accessed 30 January 2019.
8 Bhavani Fonseka, Luwie Ganeshathasan and Shalomi Daniel, ‘Two Years in Government: A review of the pledges made in 2015 through
the lens of constitutional reform, governance and transitional justice’ (Centre for Policy Alternatives (CPA) February 2017).
9 Christine Bell, ‘Contending with the Past: Transitional Justice and Political Settlement Processes’ in Roger Duthie and Paul Seils (eds),
Justice Mosaics: How Context Shapes Transitional Justice in Fractured Societies, (International Centre for Transitional Justice (ICTJ) 2017).
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including most recently in March 2018, and where the
impunity with which some alleged perpetrators
operate highlights ongoing conflicts.10 In addition, the
absence of convictions with many emblematic cases
demonstrates the numerous challenges to addressing
impunity in Sri Lanka.11 In such a context, discussions
of a hybrid justice model receive limited to no traction
among the leadership and its constituencies.
Furthermore, decades of conflict and authoritarian
rule in Sri Lanka have contributed to many victims,
high levels of corruption, politicised institutions and
weak structures. In addition, Sri Lanka’s violent past
has drained resources, capacity and expertise. With
such a system in place there are many challenges to
initiating accountability measures. A proposed
accountability process will likely face numerous
obstacles; apart from the politics of it there are many
practicalities associated with implementation. There
will need to be both legal and policy reforms to provide
a space for a special court and SPO to function,
incorporate international crimes, build capacity to
investigate and prosecute, and provide for a
comprehensive protection scheme, among many other
steps. All these will take time, resources and political
will.
Operative Paragraph 6 of Resolution 30/1 refers
to both a special court and a special counsel, which we
believe are both necessary in Sri Lanka.12 However,
we also note that, with increased opposition towards
any form of foreign participation in a court, as seen
with the response to the findings of the Consultation
Task Force (CTF) report,13 this must be dealt with
carefully. We propose here the option of establishing
the SPO as an initial step, which must be followed by
a judicial mechanism. Whilst ‘international judges’
remain a political sticking point14, the establishment of
an SPO appears to attract less outrage. Furthermore,
if a special court proves ultimately too politically

contentious, the SPO can still conduct independent
and impartial prosecutions, but through the ordinary
courts instead (though the option of ordinary courts is
not ideal considering the many challenges and delays
facing the justice sector).15 In this regard, establishing
the SPO as a matter of urgency will ensure a minimum
standard of independence and impartiality in the
prosecution of conflict-related crimes. The next
section therefore discusses key aspects of an SPO that
should be considered.
3.0 ESTABLISHMENT OF THE SPECIAL
PROSECUTOR’S OFFICE
Several reasons call for the establishment of the
SPO to prosecute conflict-related crimes.16 Although
the
Attorney-General’s
Department
(AG’s
Department) is the body currently responsible for the
prosecution of crimes in Sri Lanka, its overstretched
capacity, together with its lack of technical expertise in
the area of international criminal law and its perceived
lack of independence, mean that widespread reforms
are required before the AG’s Department could
effectively prosecute conflict-related crimes. An
independent SPO should therefore be established;
sitting outside of the AG’s Department, with the
specific mandate of prosecuting conflict-related crimes
(it will therefore not be a permanent office).
As an independent extraordinary office, the SPO
will benefit from a stronger perception of
independence than the AG’s Department. In Sri
Lanka there is widespread concern over the possible
partiality of the AG’s Department in favour of the
state.17 The dual and conflicting role of the AG’s
department as legal advisors to the government as well
as prosecutors might give rise to situations where
counsel are asked to prosecute state officials, with
whom the prosecutors already have a professional

Tisaranee Gunasekara, ‘The Beast Rides Again’ (Groundviews 7 March 2017); Dharisha Bastians and Gardner Harris, ‘Buddhist-Muslim
Unrest Boils Over in Sri Lanka’ New York Times (New York 16 June 2014); and Dharisha Bastians, ‘Gintota and the shadows of extremism’
Financial Times (Colombo 23 November 2017).
11 UNHRC, ‘Promoting reconciliation, accountability, and human rights in Sri Lanka Report of the Office of the United Nations High
Commissioner for Human Rights’ (25 January 2018) UN Doc A/HRC/37/23.
12 Rhadeena de Alwis and Niran Anketell, ‘A Hybrid Court - Ideas for Sri Lanka’ (South Asian Centre for Legal Studies (SACLS) 2015).
13 ‘Final Report of the Consultation Task Force on reconciliation mechanisms’ (Secretariat for Coordinating Reconciliation Mechanisms
2017).
14 Ibid.; Bhavani Fonseka and Luwie Ganeshathasan, ‘Hybrid vs. Domestic: Myths, Realities and Options for Transitional Justice in Sri
Lanka’ (CPA 2016).
15 This is an important point but is beyond the scope of the present chapter. For more information, refer to- Kumari Jayawardena and
Kishali Pinto-Jayawardena (eds), The Search for Justice: The Sri Lanka Papers (Delhi, Zubaan 2016).
16 See generally UNHRC, ‘Office of the High Commissioner for Human Rights Investigation on Sri Lanka (OISL)’ (16 September 2015)
UN Doc A/HRC/30/CRP.2.
17 UNHRC, ‘Report of the Special Rapporteur on the independence of judges and lawyers on her mission to Sri Lanka’ (23 March
2017) UN Doc A/HRC/35/31/Add.1, 10-11.
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relationship. This may lead to conflicts of interest and
a lack of impartiality.
Additionally, the separation of the prosecution of
these conflict-related crimes from any executive
influence is crucial in winning the trust of victims and,
in practice, the SPO will be better equipped to
independently prosecute serious crimes. There is a
general perception that, first and foremost, the AG’s
Department defends the interests of the government,
not the public’s interest. This undermines the
independence and credibility of any prosecutions.18
Whilst the above focuses on the perceived lack of
independence of the AG’s Department, a final point to
make is that a separate and independent office will not
be burdened by the enormous caseload of day-to-day
crimes and is therefore likely to work more efficiently.
Therefore, irrespective of the perceived or actual lack
of independence of the AG’s Department, a separate
and independent office is likely to have greater
capacity to cope with the heavy burden of prosecuting
conflict-related crimes.

3.1 Staffing and recruitment
3.1.1

Domestic prosecutors

Staffing of the SPO needs careful consideration.
Due to issues of independence as set out above,
prosecutors currently working in the AG’s Department
should not be recruited for the SPO. Instead lawyers
with previous prosecution experience but now coming
from private practice should be selected. This is
because prosecutors currently working in the AG’s
Department are more likely to experience conflicts of
interest for several reasons. First, as already discussed,
because of the dual function of the AG’s Department,
an AG prosecutor may be asked to prosecute a former
or current state official who he or she has an existing
professional relationship with. Second, prosecutors
currently working in the AG’s Department may be
concerned that by prosecuting serving members of the
government on behalf of the SPO, they will jeopardise
their prospects of returning to government

employment once the work of the SPO is concluded.
Counsel coming from and returning to private practice
are unlikely to have the same concerns.
Furthermore, it is important that victims perceive
the SPO as independent. In the course of discussions
with victims and affected communities since 2015, the
concern has been raised that victims of crimes
committed by the State are less likely to perceive the
SPO as independent if State lawyers staff it. This has
been further compounded by recent media reports
raising concerns of the independence of some of those
who worked in the AGs Department.19
In addition, globally, prosecutors from the private
Bar have tended to be more effective in prosecuting
conflict-related crimes when acting as ‘private
prosecutors’. Private prosecutors initiate criminal
proceedings, not on behalf of the State, but on behalf
of a private individual or organisation. In Argentina,
private prosecutors were instrumental in securing
justice. Whilst state-only prosecutions in Argentina
were more inclined to prosecute only low-ranking
officials, private prosecutors seemed to split their
efforts evenly against high-ranking and low-ranking
officials.20 Furthermore, private prosecutors, on
average, achieved convictions faster,21 and generally
fought for more years to avoid a dismissal of the
proceedings.22
In Chile, private prosecutors have played a similar
role in driving cases forward and maintaining
momentum.23 As with Argentina, it was found that an
essential aspect of private prosecution was that, unlike
public prosecutions, progress was made on cases that
the executive branch did not support.24 The majority
of private prosecutors in Chile also had an NGO
behind them. These NGOs worked in tandem with the
private prosecutions to bring about political reforms to
create a more favourable political environment for
private prosecutors to make the push for justice in the
courtroom.25
By comparison, in Uruguay commentators have
explained the Uruguayan delay in human rights

Ibid.
‘CID Director reveals how top AG’s official impeded probe on Navy abduction case’ Sunday Observer (Colombo 5 August 2018).
20 Veronica Michel and Kathryn Sikkink, ‘Human Rights Prosecutions and the Participation Rights of Victims in Latin America’ (2013)
47 (4) LSR 873, 886.
21 Ibid. 888.
22 Ibid. 889.
23 Ibid. 895.
24 Ibid. 893.
25 Ibid. 888-889.
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prosecutions, during the brief period where amnesty
laws had been repealed, as due to a lack of private
prosecutors.26 Successful human rights prosecutions
have had to wait until a government more sympathetic
to such prosecutions was elected. The reliance on a
supportive government is quite different from the
situation observed in Argentina and Chile, where
private prosecutors sustained a legal battle in the
courts and kept files open even when the political
context was not supportive of accountability efforts
against particular state officials.27
Whilst the Sri Lankan criminal justice system does
not provide for private prosecutors per se, the lesson
from Latin America is that those lawyers independent
from government are more effective prosecutors of
conflict-related crimes. The case for recruiting
prosecutors from private practice is therefore
strengthened.
However, if the selection of only private counsel
proves to be unpalatable in the current political
climate, or there are insufficient numbers of private
counsel with prosecution experience, the second
alternative would be a combination of counsel from
the AG’s Department and from the private bar. In this
scenario, any continuing arrangement that
prosecutors may have with the AG’s Department must
be carefully scrutinised. For instance, if individuals are
promised a position in the AG’s Department once
their tenure at the SPO ends, their ties with the
Department will be all the more pronounced and may
hamper the legitimacy and independence of the SPO
in the eyes of the victims, witnesses and other relevant
stakeholders.
3.1.2

International prosecutors

Sri Lanka has a long history of working with
international actors in the investigation of crimes28,
and several countries have incorporated international
assistance into their prosecutorial units when dealing

with crime within armed conflict situations.
In Cambodia, the responsibility for investigations
and prosecutions was allocated between Cambodian
and international co-prosecutors and co-investigating
judges equally. The responsibility for initiating
prosecutions rested with one national and one
international co-prosecutor, each having equal
competence in this area. However, this dual structure
has been liable to cause conflicts and delays.29
In East Timor, to complement the Special Panels
for Serious Crimes, a Serious Crimes Unit was set up
as part of the Office of the Prosecutor-General, with its
deputies being international UN-appointed staff.30 In
Sierra Leone, an international chief prosecutor was
appointed by the UN Secretary-General on a 3-year
renewable term but was assisted by a deputy
prosecutor who was Sierra Leonean.31
The Bosnian War Crimes Chamber (WCC) took a
slightly different approach that involved the phasing
out of international actors over time. The Office of the
Prosecutor began with 7 international prosecutors, all
of whom were gradually replaced with nationals.32
Also in Bosnia, a Special Department for War
Crimes (SDWC), with a different model still, was
established within the State Prosecutor’s Office to
complement the WCC. It was broken down into six
different divisions, each covering a particular region of
the country, and each division was staffed by one
international and one local prosecutor (apart from that
for Sarajevo, which was more nationals-heavy).33
As wholly domestic institutions are rendered
particularly vulnerable to attacks on their legitimacy in
the context of ethnic conflict,34 the involvement of
international personnel often serves as a useful strategy
for courts to bolster their perceived neutrality and
independence in the short term.35 The perceived lack
of independence of the AG’s Department, in addition

Ibid. 899.
Id. n. 20, 902.
28 In the Commission of Inquiry into the killing of the former Premier S.W.R.D. Bandaranike, the commissioners included justices from
Egypt and Ghana. An Advisory Council to the Presidential Commission to investigate into complaints regarding missing persons was
established, consisting of six international members. In April 1993, Scotland Yard (the UK police force) assisted the police with
investigations into the killing of politician Lalith Athulathmudali. The Udalagama Commission also had an international group monitoring
and observing proceedings, known as the International Independent Group of Eminent Persons (IIGEP).
29 Yves Beigbeder, International Criminal Tribunals: Justice and Politics (Palgrave Macmillan UK 2011) 169.
30 Id. n. 12, 13.
31 Id. n. 29, 131 citing article 15.
32 Etelle R. Higonnet, ‘Restructing Hybrid Courts- Local Empowerment and National Criminal Justice Reform’, (2006) 23 (2) AJICL 347,
408.
33 Aaron Fichtelberg, Hybrid Tribunals: A Comparative Examination (New York, Springer-Verlag 2015) 109.
34 Cartsen Stahn, ‘The Geometry of Transitional Justice: Choices of Institutional Design’ (2005) 18 LJIL 443.
35 Ibid. 450.
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to the strong ethnic dimension of the crimes
committed in the conflict, strengthens calls for an
international presence in the SPO. Those prosecutors
belonging to an ethnic group on either side of the
conflict are vulnerable to accusations of partiality
towards prosecuting perpetrators of crimes belonging
to different ethnicities to their own. International
prosecutors, not belonging to any ethnicity that was
party to the conflict, will increase the perception of
neutrality as a whole, and may in practice ensure equal
effort is applied to prosecuting all parties to the
conflict. Furthermore, international staff recruited for
their expertise in international criminal law (an area of
law not currently incorporated into Sri Lankan
domestic law) will be able to provide greater technical
expertise to the SPO than if recruitment was restricted
to Sri Lankan nationals only.
Whilst it is likely the Special Prosecutor himself or
herself will be a Sri Lankan national (in order to
maintain political support for the SPO, but also to
promote local empowerment), it could be beneficial to
adopt a reverse model of the SCSL. The deputy special
prosecutor could therefore be international, ensuring
that the policy of the SPO as dictated by the special
prosecutor is subjected to external and independent
scrutiny. This will strengthen the assurance of an
impartial mechanism for the benefit of the victims. It
would also facilitate the sharing of expert knowledge
and experience.
A hybrid of the two Bosnian models presents itself
as the best option for the remainder of the prosecutors
in the SPO (i.e. aside from the special prosecutor and
the deputy special prosecutor). Like the SDWC, it is
proposed that an international co-prosecutor, who also
has expertise in international criminal law, should
accompany each domestic prosecutor. However, in
order to avoid the delays and conflicts experienced in

Cambodia, it is proposed that there is a lead
prosecutor and a junior prosecutor. It is proposed that
initially the lead prosecutor be international to ensure
that the prosecutions are perceived as independent
and to provide the necessary technical expertise.
However, like the WCC it is then proposed that over
time, the international co-prosecutors are gradually
replaced with nationals. This will ensure local
empowerment and aim to positively impact the Sri
Lankan justice system in the long term by producing a
large number of highly skilled domestic prosecutors.36

3.2 Vetting and training
As a prerequisite, all SPO prosecutors must
undergo extensive training in the prosecution of
international crimes.37 This is particularly important if
counsel are selected to be prosecutors who have come
from private practice with minimal or no prior
prosecutions experience. Training of SPO prosecutors
needs to include vulnerable witness training,
particularly working with children and with victims of
torture and sexual violence.38
In Uganda, all the prosecutors in the International
Crimes Division have undergone specialised training
in the investigation and prosecution of serious
crimes.39 However, it is common for prosecutors in
Uganda to be frequently rotated on and off work
relating to specific divisions, which can cause a loss of
developed knowledge and expertise in a specialised
legal area.40 This is something Sri Lanka must avoid,
which can easily be done by ensuring that those
trained for the SPO are given permanent positions in
the Office (for as long as it is in place).
Given the gender, religious and/or ethnic
dimensions present in the crimes alleged in the Sri
Lankan conflict,41 it is also vital that the SPO

Id. n. 32, 356-357.
Given the international support for prosecutions in Sri Lanka, a similar training programme to the one implemented in the Balkans could
be implemented in Sri Lanka. National authorities in the West Balkans underwent training from the War Crimes Justice Project in order
to strengthen capacity in their jurisdictions to handle war crimes trials in an effective and fair manner, consistent with the highest
international standards of due process. The Project was funded by the European Union following a detailed needs assessment of local
justice actors in the West Balkans and the trainings were implemented by the OSCE Office for Democratic Institutions and Human Rights,
the ICTY and the UN Interregional Crime and Justice Research Institute. The training took place in two phases and was designed to train
local institutions and practitioners in the practices and the jurisprudence of the ICTY. Helpfully, details of all the activities undertaken are
published by the War Crimes Justice Project, which gives an insight into the types of training activities needed for war crimes prosecutions.
38 The Institute of International Criminal Investigations has recently published comprehensive guidelines on investigating and prosecuting
sexual violence, which should serve as the basis for the training in respect of such crimes: see ‘Training materials: International Protocol
on the documentation and investigation of sexual violence in conflict’ (Collection, Foreign & Commonwealth Office and Preventing Sexual
Violence Initiative 15 August 2016) <https://www.gov.uk/government/collections/international-protocol-on-the-documentation-andinvestigation-of-sexual-violence-in-conflict-training-materials> accessed 30 January 2019.
39 Kasande Sarah Kihika and Meritzell Reguie, ‘Pursuing Accountability for Serious Crimes in Uganda’s Courts, Reflections on the
Thomas Kwoyelo Case’ (International Centre for Transitional Justice Briefing January 2015) 2.
40 ‘Justice for Serious Crimes before National Courts: Uganda’s International Crimes Division’ (Human Rights Watch January 2012) 20.
41 Id. n. 16.
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prosecutors are representative of the victims in terms
of their ethnicity, religion, language and gender. There
should therefore be a significant number of female
SPO prosecutors, with mechanisms in place to
increase the number of female prosecutors over time,
so that any victim of gender-based violence who wishes
to be questioned or examined by a woman can be
questioned. One would also expect to see a greater
representation of Tamil-speaking prosecutors than is
proportionate to the overall Tamil population in Sri
Lanka, given that the victims of crimes alleged to have
been committed by both the Sri Lankan Army and the
LTTE are disproportionately of Tamil ethnicity.42
Prosecutors who are bilingual in Sinhala and Tamil
should also be prioritised. In addition, the SPO should
also have its own dedicated team of full-time
independent interpreters.

experiences that, in order to achieve legitimacy, the
SPO will need the following:
(1) A published prosecutorial policy with a clear
criteria that is publicly available;
(2) Every decision of the SPO to charge or not to
charge, in response to an individual or
member of civil society’s complaint, should
be explained in writing in a document that is
publicly accessible.

Finally, there should be attention on the selection
of individuals to the SPO to ensure its independence,
credibility and that it wins the trust and confidence of
victims. Therefore, the following individuals should
not be appointed to the SPO:
i.
Those who have publicly expressed an
opinion against accountability for
conflict –related crimes;
ii.
Those who have denied the victimhood
of certain groups;
iii.
Those who have represented the
government in an official capacity;
iv.
Those who were or are active members
of nationalist groups; and
v.
Those with any other conflict of interest.

The CPS also has the ‘Victims’ Right to Review
Scheme’ in place, whereby victims have a right to seek
a review of a CPS decision not to charge, to
discontinue or otherwise terminate all proceedings.46
This significantly increases the transparency of the
exercise of prosecutorial discretion, improving the
confidence victims have in prosecutors; the SPO could
therefore also implement a ‘Victims’ Right to Review
Scheme’.

3.3 Prosecutorial policy
In order to avoid accusations of bias or
impartiality, it is vital that the SPO adopts a clear, and
publicly available, prosecutorial policy.
The process of developing the Iraqi Special
Tribunal Statute in late 2003 was opaque to the
outside world and faced heavy criticism.43 The
International Crimes Division in Uganda has also
been criticised for failing to make public a prosecution
strategy that sets the criteria for the selection and
prioritisation of cases.44 It is apparent from these

Good examples of both of these requirements can
be found in the Crown Prosecution Service of England
and Wales (CPS). On the website of the CPS the
Prosecutorial Code can be found, which sets out the
general principles Crown Prosecutors should follow
when they make decisions on cases.45 The Code is
published in 13 languages.

3.4 Prosecutorial strategy
Conflict-related prosecutions often involve huge
numbers of potential witnesses, defendants and
offences. It is therefore wise for the SPO to design and
implement a ‘prosecutorial strategy’ from the outset of
its conception. A prosecutorial strategy should set out:
i.
Phased time frames for commencing
investigations and prosecutions;
ii.
How victim outreach will be conducted;
iii.
How investigations will be carried out and by
whom;
iv.
Which types of perpetrators will be
prosecuted;
v.
Which types of crimes will be prosecuted;
vi.
How trials will be conducted, including how
connections between related cases will be
dealt with.

Id. n. 17, 5.
Michael A. Newton, ‘The Iraqi High Criminal Court: controversy and contributions’ (2006) 88 (862) IRRC 404.
44 ‘Is Uganda’s Judicial System Ready to Prosecute Serious Crimes?’ (International Centre for Transitional Justice 22 January 2015).
45
Director of Public Prosecutions, ‘Code for Crown Prosecutors’ (Crown Prosecution Services (CPS) 2018)
<http://www.cps.gov.uk/publications/code_for_crown_prosecutors/> accessed 30 January 2019.
46 ‘Victims' Right to Review Scheme’ (CPS July 2016) <http://www.cps.gov.uk/victims_witnesses/victims_right_to_review/index.html>
accessed 22 August 2016.
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3.4.1

Phased timeframes

A prosecutorial strategy that includes clearly
defined time-phases from pre-deployment to trial will
assist the SPO to avoid wasted time and costs. The
initial prosecutorial strategy of the SPO should
therefore be planned out as far in advance as
appropriate, and in timed phases.
Following the example set by the SCSL,47 it is
recommended that the time-phases of the Special
Prosecutor’s strategy should be as follows:
a) Victim-Outreach
b) Investigations
c) Selecting Perpetrators
d) Consolidating Trials
e) Commencing Prosecutions
3.4.2

Victim outreach

The involvement of victims in an accountability
process is a key but complex and sensitive element of
transitional justice. Consideration must be had for
whether victims are motivated to, and have the
capacity to, engage with such a process. Ensuring that
victims are able to trust the process is also a primary
requirement.
Ultimately, a victim-centered approach is critical.
Therefore, early victim-outreach should be conducted
by the SPO in order to ensure that first, victims
understand the mandate of the SPO and its limits; and,
second so that the SPO prosecutors can identify the
true range of possible charges from an early stage.
Early involvement of prosecution counsel with
victims could enable prosecutors to gain the trust and
confidence of the witnesses involved.48 In Sierra
Leone, the chief prosecutor of the SCSL travelled the
Sierra Leonean countryside for four months and
visited every district and every major town in order
hear first-hand accounts of victims’ experiences.49 As a

result of meeting face-to-face, victims were able to see
their prosecutor and were able to trust in his
independence from the outset.50
Early victim outreach will also help to prepare
witnesses for the types of questions they can expect to
receive when giving evidence. In the International
Criminal Tribunal for Rwanda (ICTR), rape witnesses
often felt shamed, humiliated, or outraged that they
were asked to speak bluntly in a public setting about
being raped. Adequate witness preparation can help to
alleviate this problem.51
Victim outreach is also crucial for an effective
prosecution strategy. In Argentina, prior to
commencing any prosecutions (as amnesties were still
in force), judges and civil society groups had organised
‘truth trials’ aimed at discovering what had happened
to each and every victim. When the amnesties were
eventually lifted, this approach enabled prosecutors to
take stock of the extent of the crimes that had been
committed and ensure that every victims story could
fit into any subsequent prosecution strategy.52 Whilst
truth trials go beyond mere victim-outreach, the
Argentinian experience demonstrates how a rigorous
approach to victim-outreach, seeking to obtain an
account of what happened from as many victims as
possible, will help to shape an effective prosecution
strategy.
Prosecutors in Argentina were able to also map
actors with potential information about a given
situation from the outset, which proved vital to an
effective prosecutorial strategy.53 This also meant
overlaps between cases were easily identified from the
outset, and so cases involving the same victims and
perpetrators could be consolidated. This ensured that
victims did not have to testify over and over again in
multiple trials.
In Sri Lanka, many victims have already gone
before numerous initiatives including several

Michael P. Scarf and Ahran Kang, ‘Errors and Missteps: Key Lessons the Iraqi Special Tribunal Can Learn from the ICTY, ICTR and
SCSL’ (2005) 38 (3) CILJ 911, 919.
48 ‘Best Practices Manual for the Investigation and Prosecution of Sexual Violence Crimes in Situations of Armed Conflict: Lessons from
the International Criminal Tribunal for Rwanda’ (The Office of the Prosecutor of the International Criminal Tribunal for Rwanda 2008)
6.
49 Id. n. 47, 918.
50David M. Crane, ‘Dancing with the Devil: Prosecuting West Africa's Warlords: Building Initial Prosecutorial Strategy for an International
Tribunal after Third World Armed Conflicts’ (2005) 37 (1) CWRJIL 6.
51 Id. n. 48, 8.
52 Naomi Roht-Arriaza, ‘After amnesties are gone: Latin American national courts and the new contours of the fight against impunity’
(2015) 37 (2) HRQ 341, 357.
53 ‘A Victim-Centered Prosecutorial Strategy to Respect Victims’ Rights and Enhance Prosecutions’ (The Redress Trust 2 July 2014) 5.
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commissions of inquiry.54 This has resulted in victimfatigue and loss of memory (as victims memories
become tainted as a result of suggestive lines of
questioning and hearing other victims’ accounts). That
said, significant numbers of victims have continued to
engage with previous commissions, sometimes in the
face of harassment and intimidation. While there is
fatigue and frustration among victims, there is also
desperation for answers and for justice. It is imperative
that prosecutors explain to victims that these earlier
findings have not been wholly disregarded. However,
at the same time, prosecutors must make clear the
different role that the SPO will play in the transitional
justice process to the earlier commissions of inquiry,
and emphasise its independence from such
commissions.
Outreach with victims and witnesses presently
overseas should be considered carefully. As with local
victims, participation of the diaspora may be made
difficult by the time that has passed since the crimes
took place. This has certainly been the case with the
Cambodian second-generation diaspora.55 By
contrast, the short period between the 1994 genocide
and the proceedings before the ICTR led to greater
direct participation of the Rwandan diaspora in the
proceedings.56However, the diaspora’s role in the fight
against impunity remains crucial.57 For instance, the
diaspora can provide testimony and evidence where
local victims may be reluctant to do so for fear of
repercussions.58
In the Cambodian context, in an attempt to join
their efforts and give greater weight to their demands,
NGOs, student groups, research institutes, and
victims’ associations in France created the Khmer
Rouge Victims’ Collective. This diaspora group was
then able to make recommendations on the ECCC’s
rules of procedure and engage with the transitional

justice process.59 In the Sri Lankan context, victimoutreach with diaspora groups should ensure that
sufficient information and resources are provided to
them, so that individuals are able to participate in
proceedings in Sri Lanka if they wish to do so. There
are numerous diaspora groups in countries in Europe
and North America that could form the starting point
for such outreach, though there may also be some
challenges in engaging with some groups in the
diaspora.
In Cambodia local victims sometimes feared that
the diaspora with its greater resources might
overshadow their demands.60 Therefore, victimoutreach with domestic groups in Sri Lanka should
aim to alleviate such fears. This can be partly achieved
through a concerted effort to coordinate with domestic
victim-outreach. Actions must be coordinated and
complementary, and activities by the diaspora must
add value to the process by capitalising on geographic
location.61 Transitional justice measures should not
address diaspora grievances at the expense of grievances
among in-country Tamils, Muslims, or the Sinhalese.
Therefore a ‘sequencing’ approach, which prioritises
outstanding issues from the last stages of the war over
historic grievances of diaspora Tamils, could be
adopted.62 In any event, effective coordination
between the two groups will also prevent the
duplication of work.63

3.5 Investigations
Properly conducted investigations into allegations
of genocide, crimes against humanity and war crimes
are to a large extent analytically driven. As a result,
prosecutors must direct investigators on the distinct
elements of international crimes, including those of a
contextual (e.g. ‘widespread and systematic attack’),

‘A List of Commissions of Inquiry and Committees Appointed by the Government of Sri Lanka (2006–2012)’ (CPA 12 March 2012)
<http://www.cpalanka.org/a-list-of-commissions-of-inquiry-and-committees-appointed-by-the-government-of-sri-lanka-2006-2012/>
accessed 25 February 2018.
55 ‘Briefing Paper Cambodian Diaspora Communities in Transitional Justice’ (International Centre for Transitional Justice March 2008)
3.
56 Ibid.
57 Ibid.
58 Ibid . 16.
59 Ibid . 11.
60 Ibid.
61 Ibid.
62 Mytili Bala ‘Transitional Justice in Sri Lanka: Rethinking Post-War Diaspora Advocacy for Accountability’ (2015) 1 (1) IHRLJ 34.
63 ‘Briefing Paper Cambodian Diaspora Communities in Transitional Justice’ (International Centre for Transitional Justice March 2008)
11.
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material (e.g. ‘torture’) and mental (e.g. ‘genocidal
intent’) nature.64 Investigators will also need direction
from prosecutors on establishing modes of liability
concepts such as ‘command responsibility’.
It is therefore recommended that investigators
work ‘in-house’ within the SPO so that prosecution
counsels can provide direction to investigators on the
range of evidence required.65 This was the model
adopted by the Special Tribunal for Lebanon (STL).
In the STL an investigation division sits within the
office of the prosecutor. The investigative division is
comprised of investigators, forensic experts and
analysts, including former and serving police officers
with experience in challenging investigative
environments.66
The ICTY teams of investigators were organised
according to different sides of the conflict. This
allowed a team to work coherently on one party to the
conflict, starting from the crime base and climbing up
the chain of responsibility to its leadership.67 In Sri
Lanka this may also have the benefit of avoiding the
challenges faced in Kosovo, where the investigations
were deeply divisive between the two ethnic groups,
leading to a significant disparity in the way crimes were
investigated between the two groups. Allocating a
party to the conflict to each investigative team in the
SPO based on the ethnic make-up of the team may
avoid this.68
Retaining investigators (who are likely to be former
or serving police officers) in-house, and so under the
direct supervision of national and international
prosecutors, will also help to ensure that investigations
are conducted objectively and impartially. As strong
allegations have been made against many serving, or
previously serving, police officers, the independence of
investigators in the SPO is paramount, as well as

ensuring there is a strong vetting process (see above at
3.2). In the ICTY each investigation team was
comprised of a lawyer, an investigator and an analyst,
and all reported directly to the chief prosecutor. This
daily legal supervision of the entire investigative
process69 minimised the risk of leaked information or
corruption. A similar model in the SPO could be
adopted, with an investigator allocated to each
prosecutor.
Furthermore, following the example set by the
SCSL, it would be wise to include international as well
as domestic investigators to increase the perceived
legitimacy of investigations. As outlined above, Sri
Lanka has a positive history of working with
international investigators and this can be followed in
the SPO.
In addition, investigators should implement the
international protocols already available that provide
guidance on the investigation of international crimes.
Finally, meeting the legal requirements of
international crimes, and assembling the evidentiary
bases upon which they rest, is necessarily time
consuming and can be conceptually difficult. Where
investigators and analysts can secure assistance in the
provision of relevant information and evidence from
human rights and civil society organisations, such
assistance should be gratefully received70 but will also
require verification. There is a breadth of material
already publicly available, including the Report of the
OHCHR Investigation on Sri Lanka (‘OISL
Report’),71 that can also assist investigators. However,
while documents such as this can be relied upon, it is
paramount that investigators continue to critically
examine such evidence and conduct their own
investigations in addition to that provided by human
rights organisations.

Morten Bergsmo and William H. Wiley, ‘Human Rights Professionals and the Criminal Investigation and Prosecution of Core
International Crimes’ in Norwegian Resource Bank for Democracy and Human Rights (NORDEM), Manual on Human Rights Monitoring:
An Introduction for Human Rights Field Officers (Norwegian Centre for Human Rights 2008) chapter 10, 3.
65 Id. n. 48, 9.
66 Adopting this model would mean that the SPO prosecutors will be able to provide direction to in-house investigators throughout their
investigations on:
i.
What kinds of evidence need to be collected;
ii.
The legal requirements of any given crime;
iii.
The strength of a case and of the evidence, to ensure victims are not unnecessarily asked to recount painful experiences unless
there is a reasonable chance of obtaining a conviction for those crimes.
64

Luc Reydams, Jan Wouters and Cedric Ryngaert, International Prosecutors (Oxford University Press 2012) 593.
Ibid. 599.
69 Ibid. 591.
70 Id. n. 64, 7.
71 Id. n. 16.
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3.6 Selection of perpetrators
The importance of prosecuting both high-level
perpetrators, as well as those directly involved in
international crimes, means that prosecutors are often
faced with thousands of potential perpetrators. In
response to the unfeasibility of prosecuting thousands
of individual perpetrators, only those perpetrators who
are ‘most responsible’ should be prosecuted by the
SPO.
The ICTY and ICTR made the mistake of
indicting hundreds of individuals and then had to drop
charges, enter into plea bargains, or refer cases back to
local courts as the tribunals’ workloads expanded
beyond their capacities.72 Similarly, the Bosnian War
Crimes Chamber, whilst making the ‘most responsible’
perpetrators73 a priority, had committed to ultimately
prosecuting all war crimes that had taken place during
the conflict. This transpired to be simply impossible,
leading to an unmanageable workload, frustrations
and a lack of transparency in prosecutorial decisionmaking.74
Shortly after his appointment, the chief prosecutor
of the SCSL mapped out a selective prosecutorial
strategy to prosecute only those persons who ‘bear
greatest responsibility for the commission of serious
violations of international humanitarian law and
crimes committed under Sierra Leonean law’.75 This
allowed the SCSL to be efficient and effective in
dispensing justice by staying within its budgetary and
time constraints while simultaneously fulfilling its

mandate.76 The chief prosecutor has since
recommended that the standard for all international
prosecutions should be to prosecute only those who
bear the ‘greatest responsibility’.77
However, the SCSLs criteria of greatest
responsibility meant that some persons who may have
not been at the top of the chain of command, but who
stood out from their colleagues because of the
excessive brutality of their crimes against civilians,
were able to escape prosecution.78
A policy of prosecuting the ‘most responsible’ must
therefore also factor in the need to prosecute both
high-level perpetrators and ‘direct’ perpetrators who
committed particularly heinous acts. To achieve this a
number of countries have applied two definitions of
‘most responsible’.79
A special prosecutor in Sri Lanka might therefore
wish to adopt a similar strategy in selecting
perpetrators to prosecute by adopting a dual definition
of ‘most responsible’:
(1) Those individuals who had most
organisational responsibility in the execution
of plans and operations resulting in crimes;
and
(2) Those individuals who have committed
exceptionally or particularly heinous and
abhorrent crimes themselves, regardless of
the position they occupied within their
organisations.

Id. n. 47, 919.
Olga Martin-Ortega, ‘Prosecuting War Crimes at Home: Lessons from the War Crimes Chamber in the State Court of Bosnia and
Herzegovina’ (2012) 12 ICLR 589, 598.
74 Ibid. 609-612.
75 Id. n. 47, 919.
76 Ibid.
77 Id. n. 50, 5.
78 Charles Chernor Jalloh, ‘Special Court for Sierra Leone: Achieving Justice?’ (2011) 32 MJIL 421.
79 The Argentinian trial strategy focused on:
(1) Members of the governing juntas; and
(2) Those individuals who committed ‘atrocious and aberrant’ acts.
The national trials in Rwanda adopted a similar approach focusing on:
(1) Planners, organisers, instigators, supervisors, and leaders; and
(2) “Notorious murderers who, by virtue of the zeal of excessive malice with which they committed atrocities, distinguished
themselves in their areas of residence or where they passed” (id. n. 52, 372).
Colombia, in prioritising prosecutions of those ‘most responsible’ (borrowing the now familiar concept from the international and
internationalised courts - see Rome Statute of the International Criminal Court (adopted 17 July 1998 entered into force 1 July 2002) 2187
UNTS 3, article 10) also favoured the dual definition approach to those who are most responsible. The Unit on Prioritisation of Situations
and Cases listed two categories of those who are ‘most responsible’:
(1) Those individuals who, within the command and control structure of the criminal organisation, knew or could reasonably foresee
the perpetration of crimes as part of the execution of operations and plans; and
(2) Exceptionally, those persons who have committed particularly notorious crimes, independently of the position that they occupied
within the criminal organisation (id. n. 52, 373).
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It is important to note that the determination of
who is ‘most responsible’ is a matter of prosecutorial
discretion and not a jurisdictional threshold that
defendants can use to challenge a decision to prosecute
them, for example by claiming “I am not most
responsible so should not be prosecuted”. Instead, it
solely purports to streamline the focus of the
prosecutorial strategy. Accordingly, the SCSL Appeal
Chamber rejected the idea that ‘most responsibility’
serves as a dispositive threshold, which, if unmet,
would require them to dismiss a case.80
Finally, the Constitutional Court of Colombia,
when reviewing the legality of a selection or
prioritisation procedure in Colombia, drew an
important distinction between selectivity in respect of
perpetrators and selectivity in respect of the crimes
committed against victims. It emphasised that all the
crimes that constituted violations of international
human rights or humanitarian law, not just a
sampling, had to be investigated and then imputed to
those most responsible for the crime (who would
subsequently be prosecuted).81 It is therefore clear that
there should be no selectivity in respect of which
victims and acts are prosecuted (beyond selection in
respect of whether the weight of evidence is sufficient
to commence prosecution). In simple terms, the goal is
that every victim will see a corresponding prosecution
for every crime committed against them, but not all the
perpetrators of that crime will be prosecuted, only
those perpetrators ‘most responsible’ for a given crime.

3.7 Consolidating trials
Whilst it is our recommendation that the SPO
should only focus on those ‘most responsible’ there
could still be a number of individuals ‘most
responsible’ for a given crime. For example, more than
one individual could have committed particularly
heinous acts in a given event. Equally, there could be
a place of detention that had a practice of torture that
continued over a number of years. This would involve
many victims and many different perpetrators. Those
most responsible may not have been working at the
place of detention at the same time, or have been
responsible for acts against the same victim. It is

possible that those individuals would be responsible for
different crimes against humanity covering the
timeframe for when they were in charge of the place of
detention.
In order to respond to the problem of how to
actually prosecute several individuals for large
numbers of decades-old crimes within the confines of
due process, every case regarding a single massacre or
place of detention can be consolidated so that a single
trial will involve all the victims and all the accused
(most responsible) for that event. This innovative
approach was adopted by Argentina. A Coordination
Unit, created by the general prosecutor in March 2007
to assist federal prosecutors to analyse strategic
problems, proposed general guidelines for advancing
the cases and to ensure that links in connected cases
were made.82 The goal of the Coordination Unit was
to consolidate every case regarding a single massacre
or place of detention so that ideally a single trial would
involve all the victims and all the accused.83
The consolidation of all cases involving a single
detention centre or incident tended to minimise fingerpointing and conflicts of interest among defendants,
because the focus is not on who tortured or killed
which specific individuals, but rather on whether each
defendant was a co-perpetrator of the crimes
committed at a particular place during the relevant
period.84 Mega-trials are not just more efficient but
also help prosecutors to understand patterns and to
discover whether the crimes together meet the
‘widespread or systematic’ element of a crime against
humanity or the level of organisation required for a
‘criminal plan’.85
This strategy of consolidated trials depends on the
support of the judiciary and a modicum of political
support from the branches of government. These kinds
of trials also need additional support and infrastructure
that is unusual in ordinary criminal processes.86
Consolidating cases into ‘mega-trials’ does not come
without challenges – the Argentinian trials sometimes
had up to 68 defendants in any one trial. Prosecutors
responded to this challenge in the following ways:
(1) Trials ran for three consecutive days a week

Id. n. 78, 415.
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82 83 Id. n. 52, 358.
84 Ibid. 360.
85 Ibid. 363.
86 Rosario Figari Layus, ‘Transitional Justice Models and Contrasts in Latin America: The Cases of Argentina and Colombia’ (Panel
‘Transitional Justice and Democratisation: New Comparative Dimensions’) 9.
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to ensure that momentum was not lost and to
minimise the need to refresh witnesses and
judges’ memories;
(2) Defendants were not required to attend (only
their lawyers);
(3) Defence lawyers often co-represented
defendants, representing from one to ten
defendants depending on conflicts of interests
and common defences; and
(4) Victims could choose to have their interests
represented by a single civil party (usually an
NGO).87
Other states have followed the Argentinian
approach, perhaps an indication of the success of the
strategy. Colombia has approved a system that groups
cases into macro-processes that target those most
responsible; essentially consolidated ‘mega-trials’ like
those in Argentina.88 It has also created an Advisory
Unit on Analysis and Contexts, in charge of finding
patterns and connections among disparate acts.89
Chile, too, has established a coordination office and a
database of cases that are related to each other.90
Learning from the mistakes of the ICTR and
ICTY, the clear prosecutorial strategy of the SCSL
also included grouping perpetrators into consolidated
trials. In total 12 individuals indicted were grouped
into three trials based on the military organisation that
they belonged to.91
It is perhaps worth briefly outlining the opposite
approach to ‘consolidated trials’ if only to demonstrate
why such an approach is inappropriate for the Sri
Lankan context, though the decision on how to
proceed on this will need to be taken by key actors after
careful consideration of several factors.
In Guatemala, instead of consolidated trials
covering every atrocity committed in the conflict, the
prosecutor decided to focus only on a number of highprofile emblematic crimes,92 including the prosecution
(and conviction) of the former head of state and his
intelligence chief for genocide. This was appropriate
for Guatemala’s transitional justice process, given that

the elements of the crime of genocide allowed a single
prosecution to demonstrate the broader contours of
the event.93 The prosecutions evidence was extensively
reproduced in the 800-page verdict in which the
judges comprehensively explained how each piece of
evidence showed the necessary elements of genocide
and crimes against humanity.94
In Sri Lanka, however, a single prosecution would
fail to capture the many different crimes that varied in
severity and were committed by a wide range of actors
on both sides of the conflict.95 In addition, the strategy
adopted in Guatemala is currently experiencing a
catastrophic setback – the judgements against the
former head of state and his intelligence chief were
appealed and a re-trial ordered by the constitutional
court in May 2013. Such a retrial has still yet to be
completed, meaning that Guatemala’s transitional
justice process remains in a state of limbo until a new
trial can be completed. High-profile emblematic
crimes can, in this respect, be seen as a high-risk
strategy in terms of facilitating transitional justice,
given that it all depends on the outcome of just a
handful of, or even just one, prosecution(s).
Accordingly, the consolidation approach should be
adopted in Sri Lanka and a coordination unit should
be established within the SPO, to assist SPO
prosecutors to analyse strategic problems and to
ensure that links in connected cases are made.
Contextual evidence of a single massacre, place of
detention, practice of torture etc. can then be
established in one trial of all the perpetrators at that
particular event, preventing the need for victims to
repeat their testimonies and minimising the risk of
conflicting judgements in respect of a situation. It also
has the benefit of allowing prosecutors to better
establish patterns, plans and the systematic nature of
crimes committed.

3.8 Commencing prosecutions
As it is proposed that the SPO be a hybrid
prosecutions office (with domestic and international

Id. n. 52, 359.
Ibid. 361.
89 Ibid. 373.
90 Ibid. 361.
91 ‘Even a ‘Big Man’ Must Face Justice. Lessons from the Trial of Charles Taylor’ (Human Rights Watch July 2012)
<https://www.hrw.org/report/2012/07/25/even-big-man-must-face-justice/lessons-trial-charles-taylor> accessed 30 January 2019.
92 Id. n. 52, 363.
93 Ibid. 364.
94 Ibid. 366.
95 See generally id. n. 16.
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staff), it is helpful to look at the practice of both
international and domestic prosecutions of war crimes.
In Argentinian domestic prosecutions, the 2008
Chief Prosecutor Strategy Document set two timephases:
(1) Prosecutors should immediately set for trial
those cases with sufficient evidence, without
waiting to combine cases or to conduct
further investigation; and
(2) Prosecutors were to set about consolidating
the rest of the cases so that they would charge
together all the participants who had played
a role in related incidents.96
The War Crimes Chamber in Bosnia and
Herzegovina also adopted a time-phased approach in
its prosecutorial strategy, aiming to prosecute the most
complex crimes cases within seven years and other war
crimes cases within fifteen years from the time of
adoption of the Strategy.97 However, a lesson to be
learnt from Bosnia is that time-phased strategies must
be realistic (unlike the Bosnian objectives, which were
set within tight time frames and which were not
matched with the necessary resources).98
In Sri Lanka, a similar approach can be adopted,
starting prosecutions of cases with already sufficient
evidence in place as soon as the SPO is established,
whilst the remainder of the cases undergo
consolidation.

3.9 Plea bargaining
Plea-bargaining is useful in terms of the economy
of prosecutorial and judicial resources. It can also
provide insights into further investigations (pointing
out other perpetrators, providing information in
respect of mass graves),99 as well as a restorative aspect
for victims when the perpetrator admits their guilt,
rather than having to persistently contest this in
court.100 However, victims can also react negatively to
plea-bargaining when they perceive sentences
subsequently handed down as low; when there is a lack
of understanding of the benefits that the plea may

bring; or a perceived lack of sincerity in, and narrow
scope of, the acknowledgement of responsibility by
defendants.101 The special prosecutors case strategy
should therefore consider whether such pleabargaining may lead victims to feel further victimised
in this respect.
The ICTY prosecutors accepted plea-bargaining
in the Tribunal, but the practice of plea-bargaining in
both the ICTY and the War Crimes Chamber in
Bosnia has proved controversial and was not well
received by both victims and the general public.102 In
particular the practice of charge-bargaining103 was
considered to be incompatible with the self-imposed
obligation of the prosecution to prosecute all war
crimes committed in the conflict.
This led the former ICTY President Gabrielle Kirk
McDonald to recommend the following conditions
that must be present before a tribunal can accept a
plea bargain:104
- The complete indictment should be read
aloud and a waiver of the reading should not
be permitted;
- The prosecutor should be required to give full
disclosure of the facts that support the
indictment;
- The full plea agreement should be
immediately released to the public and if
necessary, translated;
- The prosecutor should be required to present
testimony from the victims (in the form of
victim impact statements);
- The sentence recommended by the
prosecutor should reflect the seriousness of
the crimes; and
- Judges should avoid any appearance that
they are bound and could not reject the plea
bargain agreement.105
Of course, a Special Prosecutor can avoid the
extensive need for plea-bargaining if he or she creates
a prosecutorial strategy that will limit the number of
defendants that are to be prosecuted, without
compromising the transitional justice process.

Id. n. 52, 358.
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103 Charge-bargaining is used to refer to the practice of offering a lesser charge if the defendant agrees to plead guilty.
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However, if plea bargains do become necessary, it
should be remembered that bargaining of sentences is
far less controversial than charge-bargaining.106
4.0 CONCLUSION
The previous section sets out important practical
considerations when establishing the SPO, which we
think is an essential first step in addressing
accountability in Sri Lanka. As briefly set out in
Section 2, the establishment of an SPO is an essential
first-step to addressing accountability and tackling
impunity in Sri Lanka. Whilst the establishment of an
international or hybrid tribunal remains politically
contentious, the SPO is more likely to be politically
viable.

106

Id. n. 47, 946.
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This chapter attempts to provide ideas for how Sri
Lanka can commence its path to addressing its culture
of impunity by taking an important first step with the
establishment of the SPO. While the chapter discusses
some of the technical and legal issues that require
attention, there is also the need for political will and
leadership. The latter two unfortunately have been
lacking in Sri Lanka in terms of addressing
accountability. More than four years after this
government came into office, many questions remain
unanswered and many promises unaddressed. Sri
Lanka marks a decade since the end of the war in
2019, but challenges remain in terms of reckoning with
past violence. Accountability is critical and this chapter
argues that progress can be made, with the SPO being
a crucial step.
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1.0 INTRODUCTION

O

n the 1st of October 2015, United Nations
Human Rights Council (‘UNHRC’)
Resolution 30/1 was adopted without a vote.
By co-sponsoring the resolution the Government of Sri
Lanka undertook to implement a series of robust
reforms aimed at fostering reconciliation and ensuring
accountability for gross violations and abuses of
human rights and international humanitarian law
(‘IHL’) in Sri Lanka.1
Operative Paragraph 6 of Resolution 30/1 affirms
the commitment of the Government of Sri Lanka to
set up independent judicial and prosecutorial
institutions to prosecute and try gross violations of
human rights and IHL. It reads as follows:
“Welcomes the recognition by the Government
of Sri Lanka that accountability is essential to
uphold the rule of law and to build confidence
in the people of all communities of Sri Lanka in
the justice system, notes with appreciation the
proposal of the Government of Sri Lanka to establish a
judicial mechanism with a special counsel to investigate
allegations of violations and abuses of human rights and
violations of international humanitarian law, as
applicable; affirms that a credible justice process should
include independent judicial and prosecutorial

institutions led by individuals known for their integrity
and impartiality; and also affirms in this regard
the importance of participation in a Sri Lankan
judicial mechanism, including the special counsel’s
office, of Commonwealth and other foreign judges,
defence lawyers and authorised prosecutors and
investigators.” (Emphasis added)
Operative Paragraph 6 of Resolution 30/1,
therefore, proposed that a judicial mechanism and a
Special Prosecutor’s Office (‘SPO’) be set up to
prosecute and try alleged perpetrators of gross abuses
of human rights and IHL, and that both these
institutions include foreign personnel so as to ensure
the integrity and impartiality of the criminal
prosecutions and trials. Accordingly, a full and
purposive interpretation of operative Paragraph 6 of
Resolution 30/1 would entail the following:
i.
Establishing an independent judicial
mechanism, which includes the participation
of Sri Lankan judges, as well as judges from
the Commonwealth and other foreign
nations; and
ii.
Establishing an SPO with the power to
independently investigate and prosecute
gross abuses of human rights and IHL, which
would include foreign prosecutors and
investigators.

United Nations Human Rights Council (UNHRC), Resolution 30/1 (14 October 2015) UN Doc A/HRC/RES/30/1 (‘Resolution
30/1’).
1
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While several studies have detailed the need and
modalities for the establishment of a special judicial
mechanism,2 the steps and legal and practical
implications of establishing an SPO in Sri Lanka have
not been studied at length.3 This is despite longstanding concerns with respect to the role of the
Attorney-General’s Department in the prosecution of
human rights abuses.4 As highlighted by many
stakeholders, the structural issues and inherent conflict
of interest in the Attorney-General’s Department are
an obstacle to the prosecution of wartime abuses or
gross human rights violations by state agents.5 As
explained in the Interim Report of the Office on
Missing Persons (‘OMP’):
“There is an inherent conflict of interest, with
the Attorney-General’s Department being
required to act as both the prosecutor of alleged
enforced disappearances, as well as to defend
the respondents in legal proceedings including
in relation to habeas corpus writs.”6
This is compounded by the lack of independence
of the Attorney-General’s Department as a result of
decades of political interference. As noted in the Office
of the High Commissioner for Human Rights
Investigation on Sri Lanka:7
“...Appointments to commissions and senior
public posts from then on were made by the
President (as they had been before 2002),
without external oversight, and contributed to
the control of the Executive over rule of law
institutions and their politicisation. This

practice was further entrenched by the 18th
Amendment to the Constitution [The
Constitution of the Democratic Socialist
Republic of Sri Lanka (as amended 15th May
2015) hereinafter ‘Constitution’], which
nullified the 17th Amendment, and abolished
the Constitutional Council.
The independence of the Attorney-General
was further compromised with its transfer to
the Presidential Secretariat in 2010. This was
rectified on 18 January 2015 when it was
officially transferred back to the Ministry of
Justice by gazette.”
These issues, and the lack of willingness to initiate
prosecutions against state agents for wartime abuses or
other gross human rights violations, have greatly
eroded public trust in the institution.8
The proposal to establish an independent SPO is
meant to remedy these issues. SPOs set up under
special judicial mechanisms in other jurisdictions have
displayed the following general features:
i.
The SPO is an independent office that is not
obligated to receive or comply with
instructions from the Government in the
lawful performing of its functions;9
ii.
The SPO generally has the authority to carry
out investigations in preparation of a
prosecution, including the summoning of
witnesses and suspects, collecting evidence,

See Rhadeena de Alwis and Niran Anketell, ‘A Hybrid Court - Ideas for Sri Lanka’ (South Asian Centre for Legal Studies (SACLS)
2015); and Bhavani Fonseka and Luwie Ganeshathasan, ‘Hybrid vs. Domestic: Myths, Realities and Options for Transitional Justice in
Sri Lanka’ (CPA 2016).
3See Rhadeena de Alwis and Niran Anketell, ‘A Hybrid Court - Ideas for Sri Lanka’ (South Asian Centre for Legal Studies (SACLS)
2015) 42 for some discussion on this topic.
4 Yasmin Sooka, Steven Ratner and Marzuki Darusman, ‘Report of the Secretary General’s Panel of Experts on Accountability in Sri
Lanka’ (UN 31 March 2011) paras 352-355; UNHRC, ‘Office of the High Commissioner for Human Rights Investigation on Sri Lanka
(OISL)’ (16 September 2015) UN Doc A/HRC/30/CRP.2 (‘OISL Report’) paras 1227-1228; and ‘Final Report of the Consultation
Task Force on reconciliation mechanisms Volume I’ (Secretariat for Coordinating Reconciliation Mechanisms 17 November 2016)
(‘CTF Report’) 280;
5 OISL Report, id. n. 4, paras 1212-1213; ‘Report of the Commission of Inquiry on Lessons Learnt and Reconciliation’ (15 November
2011) 162-163.
6 ‘Interim Report’ (Office on Missing Persons August 2018) para 30.
7 OISL Report, id. n. 4, paras 1192-1195.
8 ‘Interim Report’ (Office on Missing Persons August 2018) para 20; OISL Report, id. n. 4, para 1182; UNHRC, ‘Report of the Office of
the United Nations High Commissioner for Human Rights on Sri Lanka’ (10 February 2017) UN Doc A/HRC/34/20 paras 40-42;
‘“Only Justice Can Heal Our Wounds”: Listening to the Demands of the Families of the Disappeared in Sri Lanka’ (Amnesty
International 2017) AI-Index: ASA 37/5853/2017, 17; 23; and 39; and ‘Report of the Commission of Inquiry on Lessons Learnt and
Reconciliation’ (15 November 2011) 162.
9 Statute of the Special Court of Sierra Leone (adopted 16 January 2002 entered into force 12 April 2002) 2178 UNTS 178 (‘SCSL
Statute’) article 14 (2); Statute of the International Criminal Tribunal for the Former Yugoslavia (adopted 25 May 1993) (‘ICTY Statute’)
article 16 (2); Statute of the International Criminal Tribunal for Rwanda (adopted 8 November 1994) (‘ICTR Statute’) article 15 (2); Law
on the Establishment of the Extraordinary Chambers in the Courts of Cambodia for the Prosecution of Crimes Committed During the
Period of Democratic Kampuchea (‘ECCC Statute’) article 19.
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iii.
iv.

v.

and conducting on-site investigations. Such
investigative power is exercised with the
oversight of a judicial entity and with the
assistance of state authorities;10
The SPO is fully responsible for conducting
prosecutions following investigations;11
An indictment drawn up by an SPO is
amenable to independent review and
confirmation, following an assessment by a
designated judge or pre-trial chamber into
matters such as jurisdiction, due process, and
sufficiency of evidence;12
The SPO shall be responsible for carrying out
the prosecution during the trial, by being
afforded standard rights and privileges in
conducting prosecutions.

The present chapter examines the proposal to set
up an SPO in Sri Lanka, in light of these general
features and the Sri Lankan court structure and
criminal procedure. In particular, the creation of an
SPO necessarily raises questions with respect to the
scope of its competence (II) and the exercise of its
competence and powers, especially its investigative
powers (III). This chapter examines these questions
and makes recommendations for the establishment of
an SPO in light of the practical and legal implications
of the various options available. Before exploring these
questions further, three preliminary remarks must be
made.
First, an SPO in Sri Lanka could be established by
law. This is because while some of the AttorneyGeneral’s powers are granted by the Constitution,13
this is not the case for its prosecutorial powers. These
powers are only vested in the Attorney-General
through legislation. In particular, the Code of
Criminal Procedure Act No. 15 of 1979, as amended,
and other penal legislation (‘CCPA’) expressly requires
the prior sanction of the Attorney-General for the

initiation of criminal proceedings in respect of several
offences, such as offences relating to public officers.14
Moreover, the CCPA specifically provides that all
prosecutions in the High Court shall be conducted by
the Attorney-General or by an officer authorised by
the Attorney-General.15As such a legislative
amendment—but no constitutional amendment—
would be required to create a Prosecutor Office with
special competence in criminal proceedings. In this
regard, it is pertinent to analyse the provisions of the
Commission to Investigate Allegations of Bribery or
Corruption Act No. 19 of 1994 (‘Bribery Commission
Act’). This Act establishes an independent
Commission which possesses vast powers of
investigation and prosecution.16 In particular, the
Director-General of the Commission can file an
indictment in the High Court against a person accused
of bribery and corruption.17
Second, while this chapter focuses on the steps
and legal and practical implications of establishing an
SPO in Sri Lanka, this in no way should be interpreted
as a suggestion that the SPO should be established
prior to—or in lieu of—establishing a special court
with foreign participation. In fact, many issues with
respect to challenges of the SPO’s competence and
judicial oversight over investigations would be greatly
simplified if the SPO is embedded in a special court
structure, as is the case for most special courts
established to prosecute armed conflict-related abuses
and gross human rights violations. In addition, as
underscored by the Consultation Task Force (‘CTF’),
a hybrid court with substantial international
participation would be necessary in order to lend
legitimacy to the process and overcome victims’ lack of
trust in the system.18
Third, as demonstrated in this chapter, the
incorporation of international crimes into domestic
law, as required to give effect to Operative Paragraph

SCSL Statute, id. n. 9, article 14 (4); ICTY Statute, id. n. 9, article 16 (1); ICTR Statute, id. n. 9, article 15 (1); and Statute of the
Special Tribunal for Lebanon attached to UNSC Resolution 1757 (30 May 2007) UN Doc S/RES/1757 (2007) (‘STL Statute’) article
11 (1) and (5).
11 ECCC Statute, id. n. 9, article 16; SCSL Statute, id. n. 9, article 14 (3); ICTY Statute, id. n. 9, article 16 (1); ICTR Statute, id. n. 9,
article 15 (1); STL Statute, id. n. 10, article 11 (1).
12 ICTY Statute, id. n. 9, article 19 (1); ICTR Statute, id. n. 9, article 18 (1); STL Statute, id. n. 10, article 18 (1); ‘Rules of Procedure and
Evidence’ (Residual Special Court of Sierra Leone as amended 31 May 2012) (‘SCSL Rules’) rule 47 (A).
13 Specifically, Articles 77 and 134 of the Constitution grant the Attorney-General powers with respect to the publication of bills and any
proceeding before the Supreme Court of Sri Lanka.
14 Code of Criminal Procedure Act No15 of 1979 (‘CCP Act’) section 135.
15 Ibid. section 193.
16 Commission to Investigate Allegations of Bribery or Corruption Act No 19 of 1994 (‘Bribery Commission Act’) section 2.
17 Ibid. section 12 (1).
18 CTF report, id. n. 4, 2.10.
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7 of UNHRC Resolution 30/1, is a prerequisite to
defining the competence of the SPO in a manner that
will prevent challenges and protracted litigation with
respect to the same.19 In addition, as developed in
chapter 9, the incorporation of international crimes
into domestic laws is also required to convey the
gravity, and sometimes systematic nature, of the
offences, as well as reflect the rationale for the
protection granted by IHL during armed conflicts.
Accordingly, prosecuting conduct that constitutes
international crimes as domestic offences would be
unsatisfactory, as domestic offences inadequately
cover the relevant elements of international crimes.
2.0 THE COMPETENCE OF THE SPO

2.1 Scope of competence
2.1.1 Competence ratione materiae: the challenges
The Sri Lankan government, through the cosponsoring of UNHRC Resolution 30/1 committed to
establish “a judicial mechanism with a special counsel
to investigate allegations of violations and abuses of
human rights and violations of international
humanitarian law”. As such, it is most likely that the
competence ratione materiae of the special prosecutor
will cover crimes that potentially constitute
international crimes, including war crimes and crimes
against humanity. This is confirmed by the findings of
both the Panel of Experts on Sri Lanka created by the
UN Secretary General and the subsequent Office of
the High Commissioner on Human Rights’
Investigation on Sri Lanka. Both these mechanisms
found credible allegations of human rights and IHL
violations by the Sri Lankan tri-forces (the Air Force,
the Navy and the Army) and the LTTE. They
conclude that these violations would amount, if
proven, to war crimes and crimes against humanity. 20
In order for these crimes to be prosecuted as

international crimes, a legislation incorporating
international crimes into domestic law, with
retroactive effect, must be enacted, as permitted under
Article 13 (6) of the Constitution.21 These new offences
may be enacted into Sri Lankan law in the same
legislative instrument that creates the SPO,
independently or alongside a special court. Notably,
many countries have introduced international crimes
in domestic law in the same act that sets out the
jurisdiction of a special court and the competence of
an SPO.22 This is because allegations of international
crimes often justify the creation of an SPO and a
special court in the first place. In fact, the prosecution
and trial of international crimes requires willingness,
increased resources and specialised capacity that may
be lacking in the ordinary criminal system. In turn,
these institutions naturally have competence over
crimes defined as international crimes.
Interestingly however, the jurisdiction of some
hybrid courts and SPOs in other countries has not
been restricted to international crimes. Some of these
courts and their prosecutors also have jurisdiction over
domestic crimes, in addition to international crimes.
This was the case of both the Extraordinary Chamber
of the Courts of Cambodia (‘ECCC’) and the Special
Court for Sierra Leone (‘SCSL’), where offences such
as homicide, torture, and religious persecution, as
recognised by the domestic laws of these states, could
be tried in the special courts.23 Similarly, the Statute of
the Iraqi High Tribunal empowers the tribunal to hear
and determine violations of Iraqi law, such as undue
interference in the affairs of the judiciary and the
squander of national resources.24 On the other hand,
the Special Tribunal for Lebanon (STL) only has
jurisdiction over domestic crimes.25
Several reasons may justify extending the
competence of the SPO beyond international crimes
to cover domestic crimes. In particular, giving the SPO
competence over domestic crimes—in addition to
international crimes—could facilitate the participation

Id. n. 1, operative paragraph 7: “Encourages the Government of Sri Lanka to reform its domestic law to ensure that it can implement
effectively its own commitments, the recommendations made in the report of the Lessons Learnt and Reconciliation Commission, as well
as the recommendations of the report of the Office of the High Commissioner, including by allowing for, in a manner consistent with its
international obligations, the trial and punishment of those most responsible for the full range of crimes under the general principles of
law recognised by the community of nations relevant to violations and abuses of human rights and violations of international
humanitarian law, including during the period covered by the Lessons Learnt and Reconciliation Commission”.
20 Yasmin Sooka, Steven Ratner and Marzuki Darusman, ‘Report of the Secretary General’s Panel of Experts on Accountability in Sri
Lanka’ (UN 31 March 2011) para 424; and OISL Report, id. n. 4, para 1113.
21 See generally Isabelle Lassée and Eleanor Vermunt ‘Fitting the Bill: Incorporating international crimes into Sri Lankan Law’ (SACLS
2016).
22 SCSL Statute, id. n. 9, articles 2; 3; and 4; and ECCC Statute, id. n. 9, article 5.
23 ECCC Statute, id. n. 9, article 3 new; and SCSL Statute, id. n. 9, article 5.
24 Statute of the Iraqi Special Tribunal (10 December 2003) article 14.
25 STL Statute, id. n. 10, article 2.
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of domestic lawyers and judges who are generally more
familiar with domestic crimes.26 This would also allow
for the prosecution of offences without the extra
burden of proving beyond reasonable doubt the
contextual elements (i.e. the ‘widespread and
systematic attack against a civilian population’ for
crimes against humanity or the link to an armed
conflict for war crimes).27
However, the inclusion of domestic crimes in the
competence of the SPO and special court is likely to
create additional challenges with respect to defining
the competence of the SPO and the exercise of this
competence in practice. First, in the event the SPO has
competence over domestic crimes, its competence (and
the jurisdiction of the special court) is no longer special
or exceptional on account of the definition of the
crimes. The special competence of the SPO must
therefore be defined according to another set of
criteria. These may include a reference to a specific
context for the commission of the crimes and/or
narrowing the competence ratione personae of the SPO.
As will be discussed in the following, both of these
options would create practical challenges for the
exercise of the SPO’s competence that are unlikely to
outweigh the advantage of extending the competence
of the SPO to domestic crimes (solely or together with
international crimes). Additionally, the inclusion of
domestic offences within the competence of the SPO
and special court may also create other procedural
challenges as evidentiary rules for international and
domestic crimes often differ.28 This is why, although
the SCSL had jurisdiction over domestic crimes, it was
decided, as a matter of prosecutorial policy, to not
prosecute perpetrators on the basis of domestic
crimes.29
2.1.2 Reference to a context: the challenges
In the event the competence of the SPO extends to
domestic crimes, it would be necessary to restrict its
competence to crimes committed in a specific context
so as to distinguish the competence of the SPO from
that of the Attorney-General’s Department. Given
that civil society demands for an SPO relate to conflict-

related allegations, it would be necessary to frame the
context in a manner that reflects this demand.
In this respect, it may be useful to examine how the
context element was defined for other transitional
justice institutions, namely the Office on Missing
Persons and the Office on Reparations. The Office on
Missing Persons may exercise its competence with
respect to missing persons. These are defined in the
Act as:
“A person whose fate or whereabouts are
reasonably believed to be unknown and
which person is reasonably believed to be
unaccounted for and missing(i) in the course of, consequent to, or in
connection with the conflict which took place
in the Northern and Eastern Provinces or its
aftermath, or is a member of the armed forces
or police who is identified as ‘missing in
action’; or
(ii) in connection with political unrest or civil
disturbances; or
(iii) as an enforced disappearance as defined
in the ‘International Convention on
Protection of All Persons from Enforced
Disappearances’.”30
The context element, that includes the connection
to the armed conflict, is therefore subsumed in the
definition of missing persons and built in the
competence ratione personae of the Office. The same
technique is used to define the competence ratione
personae of the Office on Reparations over ‘aggrieved
persons’31 and the contextual elements are similar.
However, defining the competence of the SPO
through reference to a context (in isolation or in the
definition of the competence ratione personae) is
problematic because it necessarily leaves room for
interpretation. This could create uncertainty as to
whether the SPO or the Attorney-General’s
Department are competent to prosecute the offences.
As such, this approach is also likely to give rise to
protracted litigation with respect to the SPO’s exercise
of competence.32

Ibid.
Open Society Justice Initiative, Options for Justice: A Handbook for Designing Accountability Mechanisms for Grave Crimes (Open Society
Foundations 2018) 48.
28 See Nadeshda Jayakody and Nishadi Wickramasinghe, ‘Evidence Matters: Determining Rules of Evidence to Prosecute International
Crimes in Sri Lanka’ (SACLS forthcoming).
29 The Special Court for Sierra Leone under Scrutiny (International Centre of Transitional Justice March 2006) 15; and C.C. Jalloh,
‘Special Court for Sierra Leone: Achieving Justice?’ (2011) 32 (3) MJIL 395, 403.
30 Office on Missing Persons Act No 14 of 2016 (‘OMP Act’), section 27.
31 Office for Reparations Act No 34 of 2018, section 27.
32 See, in this chapter, section II B(3): Judicial Review of the Exercise of Competence.
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One approach to circumvent this problem would
be to define the context element in strictly objective
terms with reference to a time period or a geographical
area during which or where conflict-related crimes are
most likely to have been committed. This was the
approach adopted in the statute of several
internationalised courts and tribunals.33 While this
approach would be prudent to limit potential
challenges to the competence of the SPO, it also has
serious drawbacks.
First, the selection of the time-period is likely to be
highly contentious. As such, it may come under severe
criticism for being selective and politicised. This would
be particularly so in Sri Lanka, where successive
regimes are alleged to have presided over the
commission of international crimes. It is notable in this
respect that the competence of the first two transitional
justice mechanisms—the Office on Missing Persons
and the Office on Reparations—do not restrict their
mandate to a specific time period. Second, this
approach would be ill-suited to defining the
competence of the SPO over composite or continuous
offences such as enforced disappearances. For such
offences, an uncertainty would arise regarding the
competence of the SPO. Would the SPO be
competent if the whole or part of the offence is within
its mandate? Or could the SPO be competent if the
offence has commenced in the territory or during the
period covered by its mandate?34 Third, such an
approach could prevent joining charges for several
conflict-related allegations against a single perpetrator.
For example, it is possible that a perpetrator is
responsible for ordering the commission of torture in
detention centres located throughout the territory.
Limiting the competence of the SPO to a specific
geographical area would prevent the SPO from
joining charges against the alleged perpetrator. This
approach is therefore suboptimal and would likely
result in confusion and uncertainty at the investigative
stage. For these reasons, defining the competence of
the SPO by reference to a context or restricting its
competence ratione loci or temporis is not advisable.

As a result, it is unwise to extend (or limit) the
competence of the SPO to existing domestic offences
committed in a specific context. A preferable approach
would be to give the SPO competence over newly
created offences. Given the compelling reasons for
prosecuting conflict-related and mass scale grave
crimes as international crimes,35 it stands to reason
that these newly created offences ought to be
international crimes.
2.1.3 Limiting the competence of the SPO to ‘those
most responsible’: a problematic proposal
Another option would be to limit the competence
of the SPO and the jurisdiction of the special court to
those in leadership position or those most responsible
for crimes falling within the jurisdiction of the court
(and the competence of the SPO). For instance, the
SCSL is mandated to prosecute and try “persons who
bear the greatest responsibility for serious violations of
international humanitarian law and Sierra Leonean
law committed in the territory of Sierra Leone since
30th November 1996”.36 Similarly, the competence of
the ECCC is limited to bringing to trial “senior leaders of
Democratic Kampuchea and those who were most responsible for
the crimes and serious violations of Cambodian laws related
to crimes, international humanitarian law and custom,
and international conventions recognised by
Cambodia, that were committed during the period
from 17th April 1975 to 6th January 1979”.37
This approach would ensure that the SPO may
function effectively by focussing on prosecuting those
who bear the greatest responsibility. This is especially
important in a context where the number of alleged
conflict-related crimes and perpetrators is likely to be
extremely high. Accordingly, the CTF has
recommended that in the interest of time and
maximum utilisation of resources, at a minimum,
those “bearing the greatest responsibility for
international crimes” are held accountable by a special
judicial mechanism comprising an SPO.38 However, it
is advisable that reference to ‘those most responsible’

The jurisdiction of the ECCC covered the period from 17 April 1975 to 6 January 1979 (ECCC Statute, id. n. 9, article 2 new); the
jurisdiction of the Special Court for Sierra Leone was limited to crimes committed since 30 November 1996 (SCSL statute, id. n. 9,
article 1); the Kosovo Specialist Chambers had their temporal jurisdiction limited to crimes committed between 1 January 1998 and 31
December 2000 (Law No 05/L-053 On Specialist Chambers And Specialist Prosecutor’s Office (‘Kosovo Statute’) article 7); the Special
Panels for Serious Crimes in Timor Leste only had exclusive jurisdiction insofar as the offence was committed in the period between 1
January 1999 and 25 October 1999 (Regulation 2000/11, section 5.2).
34 See for example Law No.05/L-053 On Specialist Chambers And Specialist Prosecutor’s Office (Assembly of Republic of Kosovo)
article 8.
35 See generally Isabelle Lassée and Eleanor Vermunt ‘Fitting the Bill: Incorporating international crimes into Sri Lankan Law’ (SACLS
2016).
36 SCSL Statute, id. n. 9, article 2 (1).
37 ECCC Statute, id. n. 9, article 2 new.
38 CTF Report, id. n. 4, Recommendation 6.10.
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or any equally vague category of perpetrator is avoided
when defining the scope of the competence of the
SPO. As evidenced by challenges before hybrid
tribunals,39 the concept of ‘those most responsible’
may give rise to different interpretations. This in turn
could lead to protracted litigation with respect to the
competence of the SPO. As a result, many special
courts have held that the reference to the category of
‘those most responsible’ is meant to guide
prosecutorial policy and does not constitute a
jurisdictional requirement.40
Similarly, as a matter of policy, the SPO may be
permitted to prioritise prosecutions on the basis of, inter
alia, the degree of responsibility in the commission of
international crimes. This is in line with a
recommendation of the CTF.41 The prosecutorial
policy of the International Criminal Court (‘ICC’)
reflects this position, wherein factors such as the
gravity of crimes, the degree of responsibility, and the
nature of the charges may be taken cognisance of in
instituting investigations and prosecutions.42 The
formulation of such prosecutorial policies and their
publication would be most welcome to ensure
transparency of the prosecutorial strategy and
accountability of the SPO.43

2.2 Exercise of competence
2.2.1 Type of competence
In setting up the SPO, questions will arise on
whether it ought to have exclusive, primary or
complementary competence for the relevant offences.
These concepts have generally been defined and
applied to the competing exercise of courts’
jurisdiction and not to prosecutor’s offices’
competence. However, to the extent that they present
models for sorting out competing competences and
jurisdictions, they are useful to examine here.
Where a court or tribunal possesses exclusive
jurisdiction, it retains the sole mandate to try cases
falling within its personal, temporal and subject-matter
jurisdiction to the exclusion of all other courts and
tribunals.44 Where a court or tribunal possesses
primary jurisdiction, it exercises pre-eminence over
other bodies which may possess concurrent or
overlapping jurisdiction.45 Accordingly, that court
may exercise the right to conduct initial investigations
and hearings with respect to a specific case.46 It may
also recall an ongoing case to be deferred from another

Before the ECCC, in case 001, the defence argued that ‘most senior leaders’ and ‘those most responsible’ constituted a single category
and that the defendant was not a senior leader of the Democratic Kampuchea and therefore did not fall within the jurisdiction of the
special court (see Case 001 (Appeal Judgement) 001/18-07-2007-ECCC/SC (3 February 2012)). See also Case 004/1 (Closing Order
(Reasons) Office of the Co-Investigating Judges) 004/1/07-09-2009-ECCC-OCIJ (10 July 2017); Prosecutor v Brima et al (Appeals chamber)
SCSL-2004-16-A (22 February 2008).
40 See Case 001 (Appeal Judgement) 001/18-07-2007-ECCC/SC (3 February 2012) paras 73; 77. See also Prosecutor v Brima et al (Appeals
chamber) SCSL-2004-16-A (22 February 2008) para 282.
41 CTF Report, id. n. 4, recommendation 6.11: “In the event that the Special Counsel is unable for reasons of
practicality/time/resources, to prosecute all individual cases of violations, the prosecutorial policy must ensure that at a minimum, those
bearing the greatest responsibility for international crimes are held accountable. This would require the introduction of modes of liability
such as ordering, superior and command responsibility and joint criminal enterprise into Sri Lankan law”.
42 OTP, ‘Policy Paper on Case Selection and Prioritisation’ (ICC 15 September 2016) <https://www.icccpi.int/itemsdocuments/20160915_otp-policy_case-selection_eng.pdf> accessed 13 February 2019.
43 See Nadeshda Jayakody and Isabelle Lassée, ‘Prosecutorial Strategies for Prosecuting International Crimes: Ideas for Sri Lanka’
(SACLS 2019) chapter 12 of this publication.
44 Sarah Nouwen and Dustin Lewis, ‘Jurisdictional Arrangements and International Criminal Procedure’ (University of Cambridge
Faculty of Law 2011) Research Paper No 50/2011, 3
<https://dash.harvard.edu/bitstream/handle/1/9823974/lewis_2011_jurisdictionalarrangements.pdf?sequence=1> accessed 13
February 2019. See for example, UNTAET, Regulation 2000/15 ‘On the establishment of panels with exclusive jurisdiction over serious
criminal offences’ (6 June 2000) UN Doc UNTAET/REG/2000/15 , section 1 (1).
45 Sarah Nouwen and Dustin Lewis, ‘Jurisdictional Arrangements and International Criminal Procedure’ (University of Cambridge
Faculty of Law 2011) Research Paper No 50/2011, 3
<https://dash.harvard.edu/bitstream/handle/1/9823974/lewis_2011_jurisdictionalarrangements.pdf?sequence=1> accessed 13
February 2019.
46 Virginia Morius and Michael P. Scharf, ‘An Insider’s guide to the International Criminal Tribunal for the Former Yugoslavia (1995)
126, n. 378, as cited in Bartram S. Brown, ‘Primacy or Complementarity: Reconciling the Jurisdiction of National Courts and
International Criminal Tribunals’ (1998) 23 (2) YJIL 384, 385.
39

199

Establishing an Office of the Special Prosecutor in Sri Lanka

judicial body.47 Where the court with primary
jurisdiction initiates a trial, courts with concurrent
jurisdiction are restrained from initiating separate
proceedings until the court with primary competence
has issued a decision on the case.48 Finally, a court is
said to exercise complementary jurisdiction if it
exercises its jurisdiction when others courts are not
exercising theirs at all or adequately.49
Solutions in this respect vary from one
international or hybrid tribunal to the other. Thus, the
ICC exercises complementary jurisdiction.50 As such,
the ICC is intended to complement the jurisdiction of
domestic courts in their enforcement of international
criminal law. As a result the ICC exercises its
jurisdiction if the state competent to prosecute and try
a crime for which the ICC has jurisdiction is unwilling
or unable genuinely to carry out the investigation or
prosecution.51 Most other special courts—
international or hybrid—exercise primary jurisdiction
over crimes falling within their mandate. Thus, the
statutes of both the ICTY and the ICTR grant them
“primacy over national courts”.52 This primacy is
manifested in national courts having to defer to or
cooperate with the tribunals, including but not limited
to orders on producing evidence, and arresting or
detaining suspects. The STL,53 the Kosovo Specialist
Chambers,54 the SCSL55 and the ECCC56 also
exercise primary jurisdiction. By contrast fewer courts
exercise exclusive jurisdiction over offences with the
notable example of the Special Panels in East Timor.57
As far as Sri Lanka is concerned, we recommend
the exclusive exercise of the SPO’s competence. This
is to avoid confusion at the pre-trial stage with respect
to the exercise of investigative powers58 as well as

unnecessary and potentially protracted litigation with
respect to the same. This recommendation must be
read in light of other recommendations formulated in
this chapter. In particular, we recommend in the
previous section that the SPO’s competence ratione
materiae be limited to international crimes.
Accordingly, the Attorney-General’s Department will
continue to exercise primary or exclusive competence
over purely domestic offences. Many—although not
all59—international crimes may also be prosecuted as
domestic offences. While the prosecution of crimes
amounting to international crimes as purely domestic
offences is far from being satisfactory,60 leaving open
such a possibility would prevent the creation of an
impunity gap. It is also important to bear in mind that
the rationale for the creation of the SPO cannot be to
prosecute all conflict-related offences. This task would
be overwhelming and may result in the suboptimal
creation of this office.
2.2.2 Suo motu exercise of competence
It is also important that the SPO is able to exercise
its jurisdiction suo motu without a referral from another
entity or institution, including the Attorney-General’s
Department.
A similar question was examined recently by the
Supreme Court with respect to the Attorney-General’s
discretion to refer cases to the newly created
Permanent Trial-at-Bar. The Permanent High Court
(‘PHC’) was established by Judicature (Amendment)
Act No. 9 of 2018. The primary objective of setting up
the PHC was to establish a dedicated judicial
framework to expeditiously prosecute “financial and
economic offences” of a national interest. The

See, for example, ICTY Statute, id. n. 9, article 9 (1).
This is to preserve uniformity in law, which is a key aim of primary jurisdiction. See Bartram S. Brown, ‘Primacy or Complementarity:
Reconciling the Jurisdiction of National Courts and International Criminal Tribunals’ (1998) 23 (2) YJIL 384, 408. It also ensures that
defendants are not tried twice, contravening the principle of non bis in idem, which is often protected alongside primacy clauses. See, for
example, ICTY Statute, id. n. 9, article 10 (1); ICTR Statute, id. n. 9, article 9 (1).
49 Bartram S. Brown, ‘Primacy or Complementarity: Reconciling the Jurisdiction of National Courts and International Criminal
Tribunals’ (1998) 23 (2) YJIL 384, 424.
50 Rome Statute of the International Criminal Court (adopted 17 July 1998 entered into force 1 July 2002) 2187 UNTS 3, article 1.
51 Ibid. article 17.
52 ICTY Statute, id. n. 9, article 9; and ICTR Statute, id. n. 9, article 8.
53 STL Statute, id. n. 10, article 4.
54 Kosovo Statute, id. n. 33, article 54.
55 SCSL Statute, id. n. 9, article 8.
56 Case 004/1 (Pre Trial Chamber Decision) 004/1/07-09-2009-ECCC/OCIJ (PTC50) (11 December 2017) paras 72-80.
57 UNTAET, Regulation 2000/11 ‘On the organisation of courts in East Timor’ (6 March 2000) UN Doc UNTAET/REG/2000/11
(‘East Timor Statute’) section 10.
58 See, in this chapter, section III: Powers of Investigation.
59 There are exceptions. But for these offences, it is likely that the SPO will exercise its competence as a matter of priority.
60 See generally Isabelle Lassée and Eleanor Vermunt ‘Fitting the Bill: Incorporating international crimes into Sri Lankan Law’ (SACLS
2016).
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Judicature (Amendment) Bill was challenged before
the Supreme Court on the basis that certain prvisions
of the Bill were inconsistent with the Constitution and
would amount to a violation of the fundamental rights
of citizens. Upon the conclusion of proceedings, the
Supreme Court determined that three provisions of
the Judicature (Amendment) Bill were inconsistent
with the Constitution.61 In particular, Clause 12 (7)
was deemed unconstitutional as it contemplated that
cases would be referred to the PHC under the sole
discretion of the Attorney-General and the Director
General of the Bribery Commission. The Petitioners
argued that granting the sole discretion for the referral
of cases to the PHC to the Attorney-General and
Director General of the Bribery Commission would
result in bias and partiality in referrals. The Supreme
Court ruled that the unfettered discretion granted to
the Attorney-General and the Director General of the
Bribery Commission amounted to an infringement of
the right to equality and equal protection of the law,
under Article 12 (1) and 12 (2) of the Constitution.62
This issue was resolved by Section 12A (4)(a) of the Act,
whereby the Attorney-General and the Director
General of the Bribery Commission would refer a case
to the Chief Justice based on, inter alia, its gravity,
complexity and impact on the state. The Chief Justice
would thereafter review the case independently and
determine if the case ought to be tried by the PHC.
Accordingly, by Section 12A (4)(a) of the Act, the Chief
Justice was recognised as the final arbiter in
determining if a case should be referred to the PHC.
This solution, however, presents a number of
challenges. In particular, it is unclear whether the
decision of the Chief Justice is susceptible to judicial
review. A recent decision of the PHC suggests that it is
not.63
Two important points must be made with respect
to this decision. First, the Supreme Court found the
unfettered discretion of the Attorney-General with
respect to referral of cases to the PHC problematic. A
similar reasoning is likely to apply mutatis mutandis to
the referral of cases to the SPO. Second, the solution
proposed and adopted—that is, giving decisionmaking in this respect to the Chief Justice—is very

specific to the referral of cases to the PHC because the
Chief Justice already has the discretion to cause the
prosecution of a crime by a Trial-at-Bar.64 A similar
solution is unlikely to be suited for the purpose of
determining whether the SPO may exercise its
competence.
We argue that the SPO must be the institution that
is competent to assess whether it is prima facie
competent to prosecute alleged crimes within its
mandate. In the absence of such suo motu powers, the
SPO would only be able to initiate investigations and
prosecutions upon obtaining prior authorisation from
another judicial or administrative entity. This would
be problematic as it may introduce unnecessary delays
in the exercise of the SPO’s special competence. In
addition, this determination would require expertise in
international criminal law that institutions other than
the SPO may not possess. Finally, this would infringe
on the independence of the SPO, complicate decisions
with respect to prosecutorial policies, and may
undermine trust in the institution. Accordingly, when
the SPO receives a complaint which it legitimately
believes relates to a crime over which it has
competence in terms of the law, the SPO must,
naturally, be capable of proceeding on its own volition,
unless proven otherwise.
The suo motu exercise of investigative and
prosecutorial functions is not alien to Sri Lanka, as
independent entities such as the Commission to
Investigate Allegations of Bribery and Corruption
(‘Bribery Commission’) have been granted the
authority to conduct suo motu investigations and
prosecutions. The Commission to Investigate
Allegations of Bribery and Corruption Act No. 19 of
1994 expressly recognises that the Bribery
Commission shall be authorised to receive any
complaints in respect of allegations of bribery and
corruption, and initiate investigations into such
complaints.65 The Director General of the Bribery
Commission is also authorised to, upon the conclusion
of such an investigation, initiate prosecutions when
necessary.66

Supreme Court of Sri Lanka decisions SCSD No 07/2018-SCSD No 13/2018.
Ibid. 13.
63 ‘High Court-at-Bar overrules Gota’s preliminary objections’ Daily News (Colombo 11 February 2019)
<http://www.dailynews.lk/2019/02/12/law-order/177145/high-court-bar-overrules-gota%E2%80%99s-preliminary-objections>
accessed 13 February 2019.
64 CCP Act, id. n. 14, section 450.
65 Commission to Investigate Allegations of Bribery and Corruption Act No 19 of 1994, section 4; and also sections 5 (1)(a); (b); and (c).
66 Ibid. section 12 (1). By virtue of this provision, any indictment filed by the Director General of the Bribery Commission shall have the
same authority as if it were filed by the Attorney-General.
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2.2.3 Judicial review of the exercise of competence
In other countries, the SPO of internationalised
courts and tribunals is generally embedded within the
special court structure.67As a result defendants who
wish to challenge prosecutions before the special court
would challenge the jurisdiction of the special court
itself. These special courts have the competence de la
competence. The doctrine of competence de la competence
recognises that a court possesses the jurisdiction to
determine the extent of its competence to hear and
determine matters presented before it. As a result, such
jurisdictional challenges are introduced in preliminary
proceedings at the pre-trial or trial stage, as the case
may be.68
Similarly, in Sri Lanka jurisdictional challenges are
also introduced by an accused or defendant at the
preliminary stage.69 It is incumbent on the defendant
to object to the jurisdiction of any court of first instance
at the earliest stage. The defendant is subsequently
precluded from objecting to the jurisdiction of such a
court, unless it is found that the court has a “patent
lack of jurisdiction”.70
However, in the event the SPO in Sri Lanka is not
per se embedded in the special court structure,
challenges to the exercise of its competence, if any
(with respect to prosecutorial and investigative acts),71
will have to be brought before the Supreme Court or
the Court of Appeal, as appropriate. Under Sri
Lankan law, any person has the right to invoke the
jurisdiction of the Supreme Court and the Court of
Appeal and seek all manner of public law remedies in

respect of decisions of public entities that are allegedly
ultra vires, unlawful, misconceived in law, unreasonable
or irrational and/or motivated by mala fides.72 Such
public law remedies include just and equitable
remedies in respect of allegations of an infringement of
fundamental rights, as well as the issuance of writs of
certiorari, mandamus, prohibition and quo warranto, by
which the courts are empowered to, respectively,
quash any decision, issue directions to comply with a
legal duty, prohibit the taking of any action, and
demand to be disclosed the authority by which a
decision has been made.73
Interestingly, the Sri Lankan courts have been
disinclined to scrutinise the decision to exercise
prosecutorial powers. In fact, the Supreme Court has
held that the discretion (of the Attorney-General) to
conduct any prosecution shall not be subject to judicial
review, except where mala fides or an improper purpose
have been established on the part of the AttorneyGeneral.74 However, given the specialised nature of
the SPO’s competence, the courts may adopt a
different approach regarding challenges in respect of
the SPO’s infringement on the competence of the
Attorney-General or the Police.75 These are questions
of competence distinct from decisions pertaining to the
exercise of prosecutorial discretion.
Having noted that, it is important to recall that writ
actions are discretionary remedies. Therefore the
Court of Appeal may decline to exercise judicial
review of the SPO’s exercise of competence where
there is an adequate alternative remedy available to
the petitioner. In the event—as we recommend—the

In Kosovo Statute, id. n. 33, section 1 (1), Cambodia (Law on the Establishment of the Extraordinary Chambers 2004
(NS/RKM/1004/006) article 2 and Chapter VI), Lebanon (STL Statute, id. n. 10, article 7), Sierra Leone (SCSL Statute, id. n. 9, article
11), Yugoslavia (ICTY Statute, id. n. 9, article 11) and Rwanda (ICTR Statute, id n. 9, article 10) the prosecutor’s office is established by
the same statute that established the special court. Moreover, in Lebanon, Sierra Leone, Yugoslavia and Rwanda the prosecutor is
referred to as an organ of the tribunal or court in the statute itself. In East Timor, too, the judicial authority (id. n. 57, section 1) and the
prosecution service (section 24) are established through the same statute. However, a separate comprehensive structure has been
determined for the prosecution service (UNTAET Regulation 2000/16 ‘On the Organization of the Public Prosecution Service in East
Timor’ (6 June 2000) UN Doc UNTAET/REG/2000/16, section 14).
68 See for example ‘Internal Rules’ (Rev. 9) (ECCC 6 January 2015) rule 74; and 89; and SCSL Rules, id. n. 12, rule 72.
69 Judicature Act No 2 of 1978, section 39. However, the proviso to this provision states that where it is revealed in the course of
proceedings that the case has been “brought in a court having no jurisdiction intentionally and with previous knowledge of the want of
jurisdiction of such court”, the judge shall be entitled to dismiss the proceedings.
70 Director General, Commission to Investigate Bribery and Corruption v. General Anurudda Ratwatte (2010) 1 SLR 220. This decision affirmed the
position that it was incumbent on an accused to object to the jurisdiction of a court in the first instance, unless there was a patent lack of
jurisdiction. See also, Thambipillai v. Thambimuttu (1974) 77 NLR 97.
71 See, in this chapter, section III: Powers of Investigation.
72 Article 126 of the Constitution grants the Supreme Court the jurisdiction to hear and determine any matter pertaining to the
fundamental rights of citizens, with Article 126 (4) specifically vesting the Supreme Court with just and equitable jurisdiction in
determining matters pertaining to fundamental rights. Furthermore, Article 140 of the Constitution vests the Court of Appeal with writ
jurisdiction, which can be invoked for the purposes of challenging the conduct of any public entity.
73 See Constitution, article 140.
74 The Attorney General v. Suntharalingam (1971) 75 NLR 527.
75 See, in this chapter, section III: Powers of Investigation.
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competence of the SPO is only determined by
reference to international crimes, to challenge the
competence of the SPO the accused would also have
to dispute the charges being brought against him or
her. According to the Code of Criminal Procedure, an
accused may object to the charges or qualifications of
the crimes during the trial.76 The Court of Appeal will
therefore have to determine whether this constitutes an
adequate alternative remedy.77
In any event, to avoid protracted litigation with
respect to the competence of the SPO, it is essential to
define its competence as precisely as possible. This
would require not only defining the competence of the
SPO exclusively with reference to newly created
crimes (in this case international crimes) as opposed to
domestic crimes committed in a specific context,78 but
also avoiding restricting the competence ratione personae
of the SPO. Such decisions should be left to
prosecutorial policy and discretion, which the
Supreme Court,79 in line with international best
practice,80 has declined to review unless mala fide is
established.
3.0 POWERS OF INVESTIGATION

3.1 Investigations to be carried out by the SPO
3.1.1 Remedying delays and inefficiency in police
investigations
In Sri Lanka, criminal investigations are conducted
primarily by the police and other state law
enforcement authorities. The Attorney-General’s role
at the criminal investigation stage is limited to

directing and advising state departments and public
officers in respect of matters related to criminal
proceedings.81 Accordingly, the powers of the
Attorney-General at the investigation stage are also
limited and geared towards ensuring that the
Attorney-General is informed of the progress and
outcome of the investigation. Accordingly, the
Attorney-General has the power to summon any
public officer or police officer and call for any
documents in their possession,82 and obtain reports
from police officers in respect of any preliminary
inquiry or of the commission of any offence that
requires the prior sanction of the Attorney-General for
prosecution.83
Unlike the Attorney-General, whose role in
criminal investigations is limited, the SPO ought to be
in charge of investigations of crimes falling within its
mandate (i.e. international crimes). In this respect the
Consultations Task Force on Reconciliation
Mechanisms recommended that the special counsel
should have its own investigating unit.84 In Sri Lanka,
vesting the SPO with investigative powers is essential
given the well-known culture of impunity within the
police force, which has in several cases contributed to
evidence tampering, witness intimidation and
institutional cover-ups. Such conduct has been welldocumented, even with respect to the most
emblematic high-profile cases. For example, during
investigations into the killing of journalist Lasantha
Wickrematunge, the first autopsy recorded
information that was later proven false, key evidence
was either concealed or destroyed, and false evidence
was introduced.85 Subsequent investigations have
shown that authority figures within the police

See CCP Act, id. n. 14, chapter XVI dealing with the charges against the accused in criminal proceedings.
In this respect, it is worth noting that before international and hybrid courts, a judicial review of the charges is generally possible at the
pre-trial stage (see for example, ‘Rules of Procedure and Evidence’ (International Criminal Tribunal for Yugoslavia as amended 10 July
2015) (‘ICTY Rules’) rule 47; ‘Rules of Procedure and Evidence’ (International Criminal Tribunal for Rwanda as amended13 May 2015)
(‘ICTR Rules’) rule 47; and SCSL Rules, id. n. 12, rule 47). The pre-trial chamber or designated judge would, independently, assess and
evaluate the charges against the strength of the evidence presented against the accused. Upon being satisfied that there is a reasonable
case to be made out against the accused, the judicial authority will confirm the charges and indictment and commit the accused to trial.
The judicial confirmation of charges is meant as a due process safeguard, introducing a judicial control at an early stage. This provides an
opportunity for the accused to challenge unsubstantiated charges without having to wait for the trial stage.
78 See, in this chapter, section II A(2): Reference to a Context: The Challenges.
79 Id. n. 74.
80 See, for example, Case 001 (Appeal Judgement) 001/18-07-2007-ECCC/SC (3 February 2012) para 78; and The Prosecutor v Brima et al.
(Appeals chamber) SCSL-2004-16-A (22 February 2008) paras 282; and 283.
81 CCP Act, id. n. 14, section 393 (2).
82 Ibid. section 393 (3).
83 Ibid. section 393 (5).
84 CTF report, id. n. 4, recommendation 6.12.
85 Nirmala Kannangara, ‘Evidence unfolding before courts on Lasantha's Murder’ Daily Mirror (Colombo 28 March 2018)
<http://www.dailymirror.lk/article/Evidence-unfolding-before-courts-on-Lasantha-s-Murder-147877.html> accessed 13 February
2019.
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department were involved in ordering these steps.86
Similarly, in the case on Thajudeen’s murder, ongoing
investigations have revealed that senior members of
the police directly contributed to the perpetration of
the crime, further highlighting the abuse of power and
the culture of impunity within the institution.87 There
are also continuing reports of threats and harassment
against witnesses by the police, while the police
division for victim and witness protection remains
silent.88 In this context, it is vital that a SPO in Sri
Lanka retains exclusive investigative competence over
crimes falling within its mandate. This is consistent
with the practice of international and hybrid courts.
3.1.2 A recommendation in line with international
policies
In all cases of internationalised courts, investigative
powers have rested with independent bodies of the
court. For most of these courts, the Office of the
Prosecutor (or co-prosecutors as the case may be)
exercised an extensive investigative mandate, with
significant powers. In East Timor, the deputy
prosecutor who presided over the Serious Crimes Unit
of the Office of the Prosecutor General, was given an
exclusive mandate to “direct and supervise
investigations” into the “serious crimes”89 within the
Special Panels for Serious Crimes’ jurisdiction.90 In the
SCSL, the Office of the Prosecutor exercised an
“independent” investigative mandate over crimes
committed within its jurisdiction,91 with the power to
“question suspects, victims and witnesses, to collect

evidence and to conduct on-site investigations”.92 The
role and powers of the Office of the Prosecutor of the
STL were identical to this.93 In both these cases,
“where appropriate”, the Prosecutor’s Office could be
assisted by other institutions – both domestic and
international.94 The Prosecutor’s Office of both courts
also had provisional powers, in cases of urgency, to
request states to arrest suspects or place them in
custody, seize physical evidence and take measures to
prevent the escape of suspects, destruction of evidence
and injury or threat to victims and witnesses.95
Similarly, the Prosecutor’s Office in the ICTY96 and
the ICTR97 exercised independent investigative
mandates over crimes within their jurisdiction, being
“responsible” for, and having the authority to
“initiate”, investigations. The ICC’s Prosecutor’s
Office also possesses strong investigative powers.98
The ECCC is a notable exception in this regard, in
that the primary investigative mandate does not lie
with the Office of the Co-Prosecutors, but with the CoInvestigating Judges.99 The Office of the CoProsecutors only plays a role upon request by the Coinvestigating Judges,100 and in “directing and
coordinating” the investigations of the Judicial Police
until a judicial investigation has been initiated.101
3.1.3 Precedents
In Sri Lanka, the imbuing of a public entity outside
of the police with strong investigative powers is not
unprecedented. Both the Bribery Commission and the

Ibid.
Manopriya Gunasekera, ‘Thajudeen killing: Court directs CID to produce real suspects’ Daily Mirror (Colombo 29 November 2018)
<http://www.dailymirror.lk/article/Thajudeen-killing-Court-directs-CID-to-produce-real-suspects-159089.html> accessed 13 February
2019.
88 Piyumi Fonseka, Key eyewitness, lawyer threatened with death: Are the authorities refusing to ‘see’? Daily Mirror (Colombo 14 July
2017) <http://www.dailymirror.lk/article/Key-eyewitness-lawyer-threatened-with-death-132788.html> accessed 13 February 2019.
89 UNTAET, Regulation 2000/15 ‘On the establishment of panels with exclusive
jurisdiction over serious criminal offences’ (6 June 2000) UN Doc UNTAET/REG/2000/15, section 2.
90 UNTAET Regulation 2000/16 ‘On the Organization of the Public Prosecution Service in East Timor’ (6 June 2000) UN Doc
UNTAET/REG/2000/16, section 14.4. It must be noted that although the deputy prosecutor of the Serious Crimes Unit was
answerable to the prosecutor general, this was in the context of a broader, credible interim UN administration, and is therefore not
applicable to most other special judicial processes.
91 SCSL Statute, id. n. 9, article 15 (1).
92 Ibid. article 15 (2).
93 STL Statute, id. n. 10, articles 11(1); and (5)
94 Ibid. article 11 (5); ‘Rules of Procedure and Evidence’ (Rev. 9) (STL as amended 3 April 2017) (‘STL Rules’) rule 61 (3); SCSL Statute,
id. n. 9, article 15 (2); and SCSL Rules, id. n. 12, rule 39 (3).
95 STL Rules, id. n. 94, rule 40 (A); and SCSL Rules, id. n. 12, rule 62 (A).
96 ICTY Statute, id. n. 9, article 16 (1); (2); and 18 (1).
97 ICTR Statute, id. n. 9, article 15 (1); (2); and 17 (1).
98 Ibid. article 54 (3).
99 ECCC Statute, id. n. 9, article 23.
100 Ibid.
101 ‘Internal Rules’ (Rev. 9) (ECCC 6 January 2015) article 15 (2).
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OMP possess wide investigative mandates which are
substantially similar to those stated above.102 The
investigative powers of the Bribery Commission
exceed that of the Attorney-General, as the
Commission is authorised to, inter alia, procure and
receive evidence of bribery and corruption;103 cause
persons to be presented before the Commission for
examination;104 and issue directions to managers of
any bank to produce any records, books or
documents.105 The Commission is also empowered to
issue orders to any person directing that they present a
statement of their assets.106
The OMP also possesses significant and strong
investigative powers. Among them are the powers to
summon persons to provide a statement or produce
documents or things in their possession;107 accept
information on the condition of conditionality;108
apply to the court to carry out exhumations or
excavations of suspected grave sites;109 request and
receive documents and information from other
domestic institutions or agencies;110 and, without
warrant, to enter and search any suspected place of
detention, including police stations, detention centres
and prisons.111
Similarly, the SPO may be granted investigative
powers for international crimes in the act that
establishes it. Alternatively, Section 108 of the Code of
Criminal Procedure makes provision for the
appointment of an inquirer by the minister, by name
or office.112 Thus, an independent prosecutor's office –
if established – could be named as the inquirer in
respect of international crimes and be staffed by
international and domestic investigators. However,
Section 125 of the Code of Criminal Procedure allows
any police officer, not below the rank of assistant
superintendent of police, to take over any investigation
or to direct the conduct of such investigation.113 An
amendment would be required to avoid interference

with the work of an independent prosecutor’s office
named as an inquirer in respect of international
crimes.

3.2 Practical implications
3.2.1 Commencing the investigation
In order to commence its investigation, the SPO
must be able to access all relevant information that
may indicate the commission of international crimes.
First, the SPO must be able to directly receive
complaints about allegations of international crimes.
Second, the SPO must also receive regular
information and updates about complaints made in
police stations. This is because, victims and witnesses
of crimes may not be aware that the conduct reported
potentially amounts to an international crime. This
would especially be the case for crimes against
humanity for which victims may not be familiar with
the contextual requirements or may not be aware that
the criminal conduct reported was committed in the
context of a ‘widespread and systematic attack against
a civilian population’. The Code of Criminal
Procedure provides that the superintendent or
assistant superintendent of police in charge of a
division shall submit reports to the Attorney-General
of every offence committed within his area where
preliminary investigation is imperative; or for the
institution of proceedings; or where a request has been
made by the Attorney-General.114 Similar provisions
would be necessary to ensure that the SPO is kept
regularly informed of relevant criminal activities. The
provision of such information is also necessary to
understand criminal patterns nationwide, and
determine whether specific conducts may amount to
international crimes owing such context. For example,
in Lebanon, the police were not merely partnered for
the purpose of investigating specific offences, but also

Bribery Commission Act, sections 5-8; and OMP Act, id. n. 30, section 12.
Commission Act, section 5 (a).
104 Ibid. section 5 (b).
105 Ibid. section 5 (d).
106 Ibid. section 5 (h).
107 OMP Act, id. n. 30, section 12 (c)(i).
108 Ibid. section 12 (c)(v).
109 Ibid. section 12 (d).
110 Ibid. section 12 (e).
111 Ibid. section 12 (f).
112 CCP Act, id. n. 14, section 108.
113 Ibid. section 108
114 Ibid. section 393(5)(a); (b); (c); and (d).
102

103 Bribery
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assisted in conflict-mapping at the initial stage of the
establishment of the tribunal.115
For the same reason, it is essential that other
institutions with a relevant mandate also provide
information to the SPO about criminal conduct
potentially amounting to international crimes. For
example, the OMP is tasked with reporting to the
relevant law enforcement or prosecuting authorities
any offence uncovered in the course of the
investigation.116
Furthermore,
analysis
and
information available to the OMP or other
Transitional Justice mechanisms, including the Office
on Reparations and the Truth Commission, may be
useful in understanding patterns of crimes and
identifying international crimes. These institutions,
when created, must therefore take a proactive
approach and share relevant analysis with the SPO.
3.2.2 Cooperation during investigation with the police
and other institutions
As explained in section II, we recommend that the
SPO has exclusive competence over crimes falling
within its mandate. In practice, this would mean that
the SPO would have exclusive competence to
prosecute international crimes and would exercise its
investigative powers to this end. However, the
competence of the SPO at the investigative stage
cannot be exercised exclusively. This is because
conduct that may amount to international crimes may
be investigated for various purposes and by various
institutions. Conduct may be investigated to be
charged and prosecuted as domestic crimes, and may
also be investigated by other transitional justice
mechanisms, including the OMP, for incidents falling
within its mandate. For example, several high-profile
enforced disappearance cases that were, either,
committed in the context of a policy to repress dissent,
or linked to the armed conflict, are currently
investigated by the police. These may also be
investigated by the OMP to ascertain the fate and
whereabouts of a missing person. It is crucial that an

investigation by one mechanism does not interfere
with or hinder an investigation carried out by
another.117 Therefore mechanisms and procedures
must exist for the sharing of evidence between the
SPO, the police, and other institutions exercising
investigative powers into conduct or incidents that
may form underlying elements or contextual elements
of international crimes.118 For example, the SPO may
be given the power to summon all files and documents
pertaining to a police investigation or to an OMP
investigation (other than confidential information), if
needed for its own investigation.
3.2.3 Judicial oversight
In Sri Lanka, as in many other countries, the
exercise of some investigative powers would require
prior judicial authorisation. This role is usually played
in international and hybrid courts by the pre-trial
judge(s) or designated judge(s).119 In Sri Lanka, it is the
magistrate who makes and issues appropriate orders
and processes of court to assist an investigation.120
These include the issuing of warrants to search
premises;121 orders to collect fingerprints or specimen
of blood, saliva, urine, hair or finger nail from an
accused if the accused refuses to permit the same;122
and issuing orders to extend detention pending further
investigations123 etc.
The jurisdiction of magistrates is territorially
limited, whereas we recommend that the SPO is
competent throughout the territory of Sri Lanka for
the investigation and prosecution of international
crimes. This may complicate matters with several
magistrates potentially overseeing a single
investigation and difficulties in determining which
magistrates are competent over processes of the court
and for making orders, with respect to various aspects
of the investigation. In light of this, it may be
opportune to give exclusive jurisdiction to the
magistrate in Colombo to assist investigations
conducted by the SPO with respect to international
crimes.

Elena Naughton, ‘Committing to Justice for Serious Human Rights Violations: Lessons from Hybrid Tribunals’ (International Center
for Transitional Justice 2018) 32.
116 OMP Act, id. n. 30, section 12 (h).
117 See Isabelle Lassée ‘The Sri Lankan Office on Missing Persons: Truth and justice in tandem?’ (2017) 99 (2) IRRC 619.
118 See, for example, STL Statute, id. n. 10, article 19.
119 SCSL Rules, id. n. 12, rule 39 (iv); and 40bis; ICTY Rules, id. n. 77, rule 39; 40bis (see particularly roles of reviewing and duty judged
– rule 28); and STL Rules, id. n. 94, rule 61; and 63.
120 CCP Act, id. n. 14, section 124.
121 Ibid. sections 70; and 79.
122 Ibid. section 123 (2).
123 Ibid. section 115 (2).
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4.0 CONCLUSION
While the SPO could be established without
difficulty through an act of Parliament, it is important
to examine the practical and legal challenges that such
an exercise would entail with a view to minimising
such issues. Difficulties are likely to arise when defining
the competence and investigative powers of the SPO.
In this respect, we recommend that the scope of the
SPO’s competence is defined as precisely as possible
with reference to newly created crimes—in this case
international crimes. Any other approach, including
defining the competence of the SPO by reference to a
context, time period or location for the commission of
the crimes would be problematic. It may give rise to
uncertainty and potentially protracted litigation with
respect to the exercise of the SPO’s competence. It
may also sub-optimise resources allocated to the
investigation and prosecution of crimes committed in
various locations but nonetheless connected to a
widespread and systematic attack against a civilian
population and therefore constituting international
crimes.
In terms of the SPO’s powers, we recommend, in
line with recommendations of the CTF, that the SPO
possesses the full gamut of investigative and
prosecutorial powers. Independence and efficiency
considerations also command that the SPO is able to
exercise its prosecutorial competence with respect to
international crimes exclusively and suo motu.
However, the SPO’s investigative powers cannot be
exercised exclusively as conduct amounting to

international crimes may be investigated by various
institutions — including the different Transitional
Justice institutions — and for a variety of purposes. In
this respect, it is essential that procedures are n place
for the sharing of information, analysis and evidence
to ensure that the various investigations support each
other rather than interfere with one another. The
sharing of analysis and information between various
institutions including the police and the SPO will also
be crucial to facilitate the opening of an investigation
by the SPO. This is because the SPO must possess
sufficient information regarding patterns of crimes to
assess whether specific conduct amounts to an
international crime.
The creation of an SPO is not only essential to the
fulfilment of the Government’s commitments under
UNHRC Resolution 30/1, it is also an absolute
necessity to put an end to impunity for war-time abuses
and other systemic human rights violations amounting
to international crimes. While this is a long-standing
demand that even precedes the proposal to establish a
hybrid court for Sri Lanka, it is important to emphasise
that justice and accountability for IHL and gross
human rights violations cannot be achieved in the
absence of both an SPO and a special court, with
foreign participation in both mechanisms. Similarly,
the prosecution of conduct amounting to international
crimes solely as domestic offences and according to
domestic modes of responsibility is at best inadequate,
if not impossible for a number of offences and highlevel perpetrators.
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1.0 INTRODUCTION

F

or nearly three decades Sri Lanka experienced
a civil war between the government and the
Liberation Tigers of Tamil Eelam (LTTE), with
paramilitary groups2 intermittently involved. In 2009
the conflict came to an end militarily when
government forces reclaimed territory controlled by
the group and captured and killed the leader of the
LTTE. Various reports have found that grave
violations were committed by all sides to the conflict
during the war.3 The Rajapaksa government was in
power when the war concluded and vehemently
denied any wrongdoing on its part, refusing to embark
on a meaningful and credible accountability process
for alleged war-time abuses.
The Sirisena government that was elected in 2015,
on the other hand, co-sponsored UN Human Rights
Council Resolution 30/1 (‘UN Resolution 30/1’) in
2015, pledging to establish various transitional justice

mechanisms. These mechanisms included a judicial
mechanism, to investigate and prosecute allegations of
human rights and international humanitarian law
violations that were perpetrated by both sides to the
civil war. The establishment of such a mechanism,
likely a special court, requires consideration into the
kind of prosecutorial strategies (used interchangeably
with ‘prosecutorial policies’) that could be followed
when prosecuting alleged perpetrators of international
crimes in Sri Lanka.
Siri Fridaard argues that the policy adopted may
vary depending on the rationale behind prosecutions.
Are prosecutions pursued to combat impunity? Or to
secure justice for victims? Alternatively, is it to reach
sustainable peace or to promote deterrence?4
Arguably, in Sri Lanka, prosecutions are pursued for
all of these reasons. In fact, UN Resolution 30/1
emphasises the importance of utilising judicial and
non-judicial mechanisms to, inter alia, “ensure
accountability, serve justice, provide victims with

The authors would like to thank Patrick Burgess, Nicholas Koumjian, Asma Rahman, Carlos Rodriguez, Raquel Saavedra, Dalila
Seoane and Beini Ye for their valuable assistance and input.
2 A paramilitary is a group that is organised similar to a military force and may act in concert with a state but is not included as part of a
state's formal armed forces. In Sri Lanka, paramilitary groups that took part in the armed conflict include the Karuna group AKA Tamil
Makkal Viduthalai Pulikal (TMVP) and the Eelam People's Democratic Party (EPDP).
3 See for example United Nations Human Rights Council (UNHRC), ‘Office of the High Commissioner for Human Rights Investigation
on Sri Lanka (OISL)’ (16 September 2015) UN Doc A/HRC/30/CRP.2.
4 Siri Frigaard, ‘Some introductory remarks’ in Morten Bergsmo (ed), Criteria for Prioritizing and Selecting Core International Crimes Cases (2nd
edn, Oslo, Torkel Opsahl Academic E-Publisher 2010) 3.
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remedies, promote healing and reconciliation,
establish independent oversight of the security system,
restore confidence in the institutions of the states and
promote the rule of law in accordance with
international human rights law with a view to
preventing the recurrence of violations and abuses”.5
In addition to the aim of prosecutions, other factors
that may influence prosecutorial policies include: the
temporal jurisdiction of the court; the mandate of the
court; the time period the court is operational; funding
for the court; victim’s needs; and political and social
realities on the ground.
This chapter examines, primarily through deskresearch, the prosecutorial policies used in other
jurisdictions, such as those used by prosecutors in
Argentina (to prosecute members of the military who
committed gross human rights violations) and in the
Extraordinary Chambers in the Courts of Cambodia
(ECCC), to ascertain the advantages and
disadvantages of particular strategies. In addition to
desk-research, the authors conducted interviews with
a number of prosecutors and transitional justice
experts to fill gaps in the literature and to understand
how the social and political climate may have shaped
prosecutorial policies in certain transitional justice
societies. Interview subjects were offered anonymity in
order to encourage frank reporting. Therefore, where
this chapter quotes sources, the quotes are not
attributed.
This chapter is divided into 5 sections. Section 2
examines different prosecutorial strategies, their
advantages and disadvantages with reference to
various contexts; section 3 explores how strategies may
be combined or evolve over time in certain countries
due to changing political and social dynamics; section
4 provides recommendations for Sri Lanka; and
section 5 concludes.
2.0 COMPARING DIFFERENT
STRATEGIES AND ANALYSING THEIR
ADVANTAGES AND DISADVANTAGES
This section describes a number of key
prosecutorial strategies adopted in different contexts
and analyses their advantages and disadvantages with
a view to understanding which ones may be suitable
for the Sri Lankan context. This chapter specifically
discusses the following strategies: giving priority to

most serious crimes; prioritising those most responsible
for crimes or of the highest rank; selecting a cross
section of offenders; prosecuting low- or mid-ranking
perpetrators in order to gather evidence against highranking perpetrators; selecting the ‘easiest’ cases;
selecting emblematic or symbolic cases; prioritising
high-impact cases; prioritising cases that tackle
criminal structures; and the random selection of cases.
This section also examines the advantages and
disadvantages of having no strategy.
It is important to note that most jurisdictions that
have prosecuted international crimes have combined
some of these strategies and, at times, strategies have
evolved to adapt to changing social or political
situations on the ground. How strategies can be
combined and how prosecutorial policies have evolved
are examined in detail in section 3 of this chapter.

2.1 Gravity of crime / most serious crimes
This strategy focusses on prosecuting the most
serious crimes committed in a given context.
Typically, this means focussing on international
crimes, that is, crimes against humanity, war crimes
and genocide. In order for this to occur, states must
adopt international crimes into domestic law. Even
within the confines of international crimes, prosecutors
will often need to prioritise certain crimes over others
due to resources and time constraints. For example, a
court or tribunal that is set up to try international
crimes may only be established for a fixed period,
meaning prosecutors will have to select or at least
prioritise the most serious crimes from the often long
list of international crimes that were allegedly
committed.
Given the gravity of all international crimes,
selecting the most serious crimes is complex as
‘seriousness’ and ‘gravity’ are degrees that are difficult
to measure. The International Criminal Court (ICC)
and the International Criminal Tribunal for the
former Yugoslavia (ICTY) measure gravity by: (i) “the
scale of the alleged crimes (including assessment of
geographical and temporal intensity); (ii) the nature of
the unlawful behaviour or of the crimes allegedly
committed; (iii) the employed means for the execution
of the crimes (i.e., the manner of their commission);
and (iv) the impact of the crimes and the harm caused
to victims and their families”.6

UNHRC, Resolution 30/1 (14 October 2015) UN Doc A/HRC/RES/30/1 (‘Resolution 30/1’) preambular para 15.
Situation in the Republic of Kenya (Decision Pursuant to Article 15 of the Rome Statute on the Authorization of an Investigation into
the Situation in the Republic of Kenya) ICC-01/09-19-Corr (1 April 2010) para 62.
5
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In addition to the ICC and the ICTY, many
jurisdictions have focussed on prosecuting the most
serious crimes, including Argentina, Côte d’Ivoire, the
Democratic Republic of the Congo, Guatemala,
Uganda and Bosnia and Herzegovina.7 Similarly, in
Serbia, the draft prosecutorial strategy, which is yet to
be officially adopted, enunciated that one of the
primary focusses should be on prosecuting severe
crimes.8 Severity in Serbia is determined by the
severity of consequences (the act of commission) and
the extent of the crime (the number of victims, the
proportion of destruction of property and cultural and
religious facilities, and extreme brutality).9
Thus, a policy that focusses on prosecuting grave
or serious crimes typically means focussing on
international crimes that are particularly severe in
their nature, scope and impact. The main advantage
of adopting a strategy focussed on grave crimes is that
it allows prosecutors to send a message that these
crimes shock the conscience of humanity, and to
underlie “the importance of their clarification and the
punishment of their perpetrators”.10
There are, however, disadvantages to narrowing
a prosecutorial strategy to just focus on grave crimes.
First, there is no concrete, single definition or
conceptualisation of ‘gravity’ or ‘most serious crimes’
under international law.11 These are evolving
concepts. A few decades ago, if prosecutors focussed
on grave crimes as defined under international law,
they may well have been leaving out the prosecution
of certain crimes of sexual violence, to the detriment of
many.12 Second, focussing only on the ‘most serious

crimes’ would mean that prosecutors would not be
pursuing certain crimes that may not satisfy the
threshold of ‘gravity’, but that may have affected a
large number of victims. The Special Rapporteur on
the promotion of truth, justice, reparation and
guarantees of non-recurrence emphasises that “a
prosecutorial strategy that pays no attention to the
bulk of the violations will evidently face severe
legitimacy questions, even if it focusses on violations
that are especially egregious”.13

2.2 Highest ranking / most responsible
Many jurisdictions have focused on prosecuting
those ‘most responsible’, and almost always, ‘most
responsible’ is synonymous with those who hold highranking positions or those with the authority to plan,
order or incite egregious crimes.14 Thus, the official
rank or status of a person is important, as well as the
substance of their role in the commission of crimes.
When determining whether an individual satisfies the
‘most responsible’ threshold, prosecutors may factor in
the significance of an alleged perpetrator’s role in the
overall commission of crimes, as well as the degree of
his or her involvement; specifically, did the accused
directly or indirectly partake in the crime or order its
commission?15
One example of a country that pursued the most
responsible is Argentina’s prosecution of junta
personnel in 1985. Although there appears to have
been no explicit prosecutorial policy in writing,
Argentina, at the time, focussed on prosecuting high-

UNHRC, ‘Report of the Special Rapporteur on the promotion of truth, justice, reparation and guarantees of non-recurrence, Pablo de
Greiff’ (27 August 2014) UN Doc A/HRC/27/56, para 55.
8 Republic of Serbia, ‘National Strategy for the Prosecution of War Crimes: 2016-2020 (draft)’ (November 2015)
<https://www.mpravde.gov.rs/files/National%20Strategy%20for%20the%20Prosecution%20of%20War%20Crimes.pdf> accessed 1
August 2018.
9 Ibid.
10 Id. n. 7, para 56.
11 The four Geneva Conventions and Additional Protocol I do, however, list acts that are considered to be grave breaches of international
humanitarian law: wilful killing, torture or inhuman treatment, wilfully causing great injury, causing serious injury to body or health,
unlawful deportation or transfer and taking hostages, etc.
12 Id. n. 7, para 57 (a). Further, it was only in 1997 that for the first time, in the Prosecutor v Tadic case, an international court prosecuted a
defendant for rape as a crime against humanity and war crime. This case indicates that the decision to prosecute such crimes as crimes that
are particularly grave and serious is a recent development. See Prosecutor v. Tadic (Judgement) IT-94-I-T (7 May 1997) for further
information.
13 Id. n. 7, para 57 (b).
14 Ibid. para 59; and Office of the Prosecutor, ‘Prosecutorial Strategy 2009–2012’ (ICC 2010) para 19. Also, in Case No. 001, the ECCC’s
Supreme Court Chamber held that the jurisdiction of the court is limited to “senior leaders of the Khmer Rouge who are among the most
responsible (and) non-senior leaders of the Khmer Rouge who are (also) among the most responsible”. This essentially means focussing on
“senior leaders with responsibility over the abuses as well as those at lower levels who are directly implicated in the most serious atrocities”.
See Case of Kaing Guek Eav alias ‘Duch’ case 001 (Appeal Judgement) 001/18-07-2007-ECCC/SC (3 February 2012) Doc F28 (‘Duch Appeal
Judgment’) paras 53-57.
15 Office of the Prosecutor, ‘Policy Paper on the Interests of Justice’ (ICC 2007) <https://www.icc-cpi.int/NR/rdonlyres/772C95C9F54D-4321-BF09-73422BB23528/143640/ICCOTPInterestsOfJustice.pdf> accessed 1 June 2018.
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level military personnel.16 Other examples include
Guatemala’s prosecution of Efraín Ríos Montt, the
first president to be convicted of genocide in a
domestic court. The judgement was overturned by the
Constitutional Court on procedural grounds several
days later. Similarly, Colombia has in the past and
continues to pursue this strategy on paper. Under the
Special Jurisdiction for Peace, Colombia has
committed to prioritising the prosecution of the most
responsible perpetrators.17 However, the ICC’s Office
of the Prosecutor, which is conducting a preliminary
examination into the situation in Colombia, has in the
past criticised the country for its narrow focus,
asserting that a sole focus on the most responsible will
lead to an immunity gap.18

working to undermine or oppress those pursuing
criminal convictions against them. Third, this strategy
may be demanding to pursue when a country has not
incorporated international crimes and international
modes of responsibility into national law, meaning
there is no adequate legal machinery to prosecute the
highest-ranking
perpetrators.
Fourth,
an
interpretation of ‘most responsible’ that focusses on
rank may be unnecessarily narrow and misguided,
leaving out perpetrators who committed the most
serious crimes or those that are most notorious. Fifth,
an approach focussing solely on high-level offenders
may minimise the deterrent effect of prosecutions, with
those who directly committed serious crimes, such as
rape, evading accountability.

Having said that, there are a number of advantages
to pursuing this strategy. First, it sends the strong
message that no one is above the law, a key tenant for
restoring the rule of law in contexts where the
diminished rule of law created environments for
violations to occur in the first place. Second, it
indicates that responsibility is not always synonymous
with the direct commission of crimes. Often times,
direct acts would not have been possible without
orders or complicity from above. Hence, prosecuting
the ‘most responsible’ is a way to highlight the
importance of holding to account those with the power
to order the commission of egregious crimes.

Sixth, victim satisfaction with the prosecutorial
policy may be reduced if only high-ranking offenders
are pursued. According to one expert the present
authors interviewed, oftentimes for victims senior
leaders are not the most important, but rather victims
seek punishment for the low-level offender who
directly perpetrated heinous crimes against them, such
as torture.19 Thus, where only high-ranking officials
are pursued, and in fact, when adopting any
prosecutorial policy, it is vital that prosecutors provide
reasoning for their choices to victims and society at
large. Another way to provide some closure to victims
whose direct perpetrators may not be prosecuted, one
interviewee argued, is to use other transitional justice
mechanisms, such as truth commissions to provide
recognition for victims. For example, in East Timor,
the truth commission named victims and their
perpetrators in their reports, providing an official
record of events that occurred, and giving victims
some form of recognition for their suffering. Finally,
according to the former Special Rapporteur of truth,
justice, reparation and guarantees of non-recurrence,
Pablo de Greiff, “a failure to legally condemn human
rights violations on all levels of the regime hierarchy
may not maximise the potential for norm expression,
historical narration, and broader societal recognition
of complicity in mass atrocity”.20

There are also a number of disadvantages to
prosecuting only those considered to be the ‘most
responsible’. First, convictions against high-level
perpetrators are challenging to secure, as evidence
linking these offenders to crimes is extremely difficult
to obtain. This is because high-level perpetrators may
have given orders or participated in the design of a
plan but may also have been physically removed from
the commission of crimes. As a result, there may be
high rates of acquittals, which risks de-legitimising
courts or tribunals that often struggle to establish
support in the first place. Second, this strategy can be
challenging to implement, especially in contexts where
those most responsible maintain power and are

Mirna Goransky and María Luisa Piqué, ‘(The Lack of) Criteria for the Selection of Crimes Against Humanity Cases: The Case of
Argentina’ in Morten Bergsmo (ed), Criteria for Prioritizing and Selecting Core International Crimes Cases (2nd edn, Oslo, Torkel Opsahl Academic
E-Publisher 2010) 93.
17 Interview (written) number 4. Interviewee’s written interview responses received on 8 August 2018. Interview notes on file with the
authors.
18 OTP, ‘Situation in Colombia: Interim report’ (ICC 2012) <https://www.icc-cpi.int/NR/rdonlyres/3D3055BD-16E2-4C83-BA8535BCFD2A7922/285102/OTPCOLOMBIAPublicInterimReportNovember2012.pdf> accessed 1 May 2018.
19 Interview number 2 conducted on 24 June 2018 via Skype. Interview notes on file with the authors.
20 Id. n. 7, para 57 (b).
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2.3 Cross-section of offenders (both in rank and
affiliation)
This strategy centres around prosecuting a
representative sample of offenders from all ranks and
from all sides to a conflict. In Rwanda, the
International Criminal Tribunal for Rwanda (ICTR)
focussed on Hutu perpetrators, raising criticism from
some that the tribunal engendered a culture of victors’
justice, creating immunity for Tutsi perpetrators and
leaving some victims without justice.21 One expert the
present authors spoke to mentioned the importance of
adopting an even-handed approach.22 While in some
contexts the responsibility for violations is not shared
equally by the various actors, prosecuting perpetrators
from all sides may help to alleviate certain groups’
beliefs that prosecutions are political in nature, or are
motivated by the desire to criminalise a certain group
or even ethnicity. As such, the main advantage of a
strategy focussed on prosecuting a cross-section of
perpetrators is the reduced perceptions of bias.
Further, it may be important to purposefully
prosecute perpetrators from all ranks of an
organisational hierarchy. Thus, another advantage of
prosecuting a cross-section of offenders is that it sends
the message that irrespective of rank, if a person has
committed grave violations, he or she should be held
criminally responsible.
One disadvantage of this strategy is that it requires
a substantial amount of resources to purposefully
prosecute all sides and all ranks.

2.4 Prosecuting
lowand
mid-ranking
perpetrators to gather evidence against highranking perpetrators
This strategy centres on initially targeting low- and
mid-ranking perpetrators with a view to gathering
evidence against high-ranking perpetrators. This
strategy was adopted in Peru, whereby prosecutors
offered reduced sentences to mid- and low-level
perpetrators who were willing to provide evidence

against high-ranking officials, especially against the
leader responsible for numerous atrocities, Alberto
Fujimori.23 According to one expert interviewed, a
similar approach was used by prosecutors at the
ICTY.24 Some leaders at the municipal level were
prosecuted at the ICTY and offered plea bargains if
they were willing to reveal information needed to
obtain linkage evidence to prosecute high-ranking
officials.
One benefit of utilising this strategy is that it could
enable prosecutors to gather difficult-to-obtain
evidence against higher-ranking officials. However,
one interviewee mentioned that for this to work
effectively there must be strong evidence against the
mid- or low-level offenders; they must be convinced
that they will get prison sentences if they do not
cooperate with prosecutors.25 Second, this strategy
affords prosecutors discretion to pursue individuals
against whom there is a greater likelihood of securing
convictions. Securing convictions using trials that fulfil
international due process standards helps to
institutionalise the rule of law and indicates to the
public at large that fair and impartial trials are possible
and that criminal justice is attainable. Third, in
addition to increased conviction rates, greater
discretion in terms of perpetrators selected means that
prosecutors may be able to select cases that are less
contentious and less likely to disrupt a fragile social or
political order. For example, in Peru there was initially
little public support to prosecute Fujimori. However,
after mid- and even some high-level offenders spoke
out against Fujimori and exposed details of the
atrocities that he had orchestrated, as well as the
relationships between subordinates and superiors, the
impetus for Fujimori’s prosecution increased. As
Ukabiala postulates, in Peru this approach played “a
catalytic role in generating rule of law
institutionalisations, as well as moral and political
capital needed to prosecute high-level offenders”26
and enhanced “the moral imperative”27 to prosecute
the intellectual authors of the crimes.
Despite the positives, one significant drawback to
focussing on mid- to low-level offenders, with a view to

Edward S. Herman and David Peterson, ‘The International Criminal Tribunal for Rwanda (ICTR): An Anglo-American Creation in
Support of the Kagame Dictatorship’ (Global Research 20 January 2015) <https://www.globalresearch.ca/the-international-criminaltribunal-for-rwanda-ictr-is-a-british-american-creature-to-support-paul-kagames-dictatorship/5425437> accessed 1 July 2018.
22 Interview number 1 conducted on 19 June 2018 via Skype. Interview notes on file with the authors.
23 Nawi Ukabiala, ‘A Representative and Iterative Approach to Prosecutions in a Transitional Context’ (2013) Eyes on the ICC 47.
24 Interview number 1 conducted on 19 June 2018 via Skype. Interview notes on file with the authors.
25 Interview number 1 conducted on 19 June 2018 via Skype. Interview notes on file with the authors.
26 Id. n. 23, 49.
27 Ibid.
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offering some of them plea bargains, is that it could
reduce accountability or at least perceptions of
accountability; victims and others could believe that
some perpetrators have been afforded too much
leniency. Another drawback to initially focussing on
low- and mid-ranking offenders is the fact that critics
may view it (until the purpose of the strategy becomes
apparent) as a way to scapegoat lower-level
perpetrators and ensure that high-ranking officials
escape punishment. Consequently, it is important that
prosecutors enunciate that they do in fact have the
intention to prosecute high-ranking perpetrators and
are in the process of building an evidence base against
them.

2.5 ‘Easiest’ cases
Some jurisdictions have decided to prosecute the
‘easy’ cases first, with ‘easy’ referring to cases where
there is already substantial evidence and where there
is a high likelihood of obtaining an arrest warrant, a
hearing and a conviction. There is less of a focus on
the gravity of the crime or the rank of an offender, with
the main objective being to secure some easy or quick
wins and to reduce the backlog of cases. This strategy
was initially used in Bosnia and Herzegovina. As part
of its completion strategy, the ICTY transferred a
number of cases to Bosnia and Herzegovina for
prosecution in the national courts. The ICTY
prosecution designated a status to each case based on
the following criteria:
Standard Designation ‘A’ was given to files which
the ICTY review team considered contained
sufficient ‘evidence’ pursuant to international
standards to provide probable cause to
conclude that the individuals named as
potential suspects or accused had committed
serious violations of international law;
Standard Designation ‘B’ was given to files which
the ICTY review team considered did not
contain sufficient ‘evidence’ for the rendering
of such conclusion;
Standard Designation ‘C’ was given to cases
which the ICTY review team considered did
not contain sufficient information to be able
to make a decision; and

Standard Designations ‘D’,‘E’, ‘F’ and ‘G’ were
given to cases for a variety of other reasons,
which did not necessarily refer to the ‘quality’
of the information contained.28
The prosecutors in Bosnia and Herzegovina
focussed on files with standard designation ‘A’. While
this decision was taken due to limited funds and the
need to achieve quick results, Mujkanović argues that
it led to a case-by-case approach, rather than a
strategic one centred around prosecuting serious
crimes and high-ranking perpetrators. It also,
according to Mujkanović, “deepened the ongoing
mess about what, who and how things should be
done”.29
Nevertheless, a similar ‘easy’ cases strategy is
recommended in the model prosecutorial policy for
Serbia, which states that prosecutors should consider
the quality and availability of evidence and the
availability of suspects when selecting cases.30
Furthermore, in Argentina after amnesty laws were
annulled as a result of a decision by the InterAmerican Court of Human Rights, prosecutors felt
“pressured to advance cases in which formal
indictments had already been presented, rather than
initiating new investigations”.31 As a result they
focussed on the ‘easy’ cases for a period of time.
One expert interviewed also highlighted that the
prosecutors at the ECCC consider which cases were
realistic to pursue, in terms of whether there was
enough evidence to prove guilt beyond a reasonable
doubt when proceeding.32 The main benefits of this
strategy are that it enables prosecutors to make some
quick wins; address any existing backlog of cases;
potentially build evidence to prosecute higher-ranking
perpetrators; and build some momentum and support
for further prosecutions.
However, there are many drawbacks. First, it may
not address serious crimes, identify patterns of crimes
or target the most responsible perpetrators. For
instance, evidence to prosecute crimes of sexual
violence is difficult to obtain and if prosecutors focus
solely on ‘easy’ cases, heinous crimes such as rape may

Zekerija
Mujkanović,
‘The
Orientation
Criteria
Document
in
Bosnia
and
Herzegovina’ in Morten Bergsmo (ed), Criteria for Prioritizing and Selecting Core International Crimes Cases (2nd edn, Oslo, Torkel Opsahl
Academic E-Publisher 2010) 84.
29 Ibid. 88.
30 ‘Initial Report on the Implementation of the National Strategy for the Prosecution of War Crimes’ (Humanitarian Law Centre December
2017) <http://www.hlc-rdc.org/wp-content/uploads/2017/12/Izvestaj_Strategija_I_eng.pdf > accessed 1 August 2018.
31 Id. n. 7, para 48.
32 Interview number 1 conducted on 19 June 2018 via Skype. Interview notes on file with the authors.
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never be prosecuted. Second, if evidence against one
group of perpetrators is more readily available than
others this strategy could be viewed as biased, thereby
undermining the court or tribunal’s work.
Ultimately, adopting the ‘easy’ cases strategy
may be a useful option momentarily. However, it will
likely not achieve satisfactory outcomes in the longrun, in terms of combating impunity and securing
justice for victims.

2.6 Emblematic or symbolic cases
A policy that focusses on prosecuting ‘emblematic’
or ‘symbolic’ cases is one that focusses on cases that
“shake the conscience of humanity”.33 This strategy is
useful when resources are limited and prosecutors wish
to prosecute cases that are representative of the types
of crimes that occurred in a particular context, the
types of offenders and the types of victims.
However, one issue with using this strategy is that
there is no clear definition of which cases “shake the
conscience of humanity”, and there is a risk that the
definition could be reduced to cases that the majority
of society or those with power believe are worthy of
prosecution. Those with political capital, resources
and know-how may be able to influence which cases
go to trial, and violations against marginalised groups
may be ignored.
Thus, it is vital that, if this strategy is used,
‘symbolic’ cases should be:
organised around criteria including gravity,
types of violation, geographical dispersion,
the demographics of both victims and
perpetrators, so as to show a defensible evenhandedness in the distribution of
prosecutorial efforts. But then, these criteria,
and not popular opinion, are the core of the
prioritisation strategy.34

2.7 High-impact cases
Given limited resources, some jurisdictions have
decided to prosecute cases that have high impact.
Impact can be measured by cases that are likely to:
raise awareness about past violations; mobilise support
for further prosecutions, locally and internationally;

influence changes in laws; set important legal
precedents; and secure some form of justice for a large
number of victims.
One expert interviewed opined that prosecutors at
the ECCC take into consideration the number of
victims that will be affected when selecting cases.35
This expert was also of the view that crimes of sexual
violence tend to have high impact, both in terms of the
number of victims affected but also due to legal and
social precedents that are likely to be set. Victims often
feel ashamed to come forward when they have been
the victim of sexual or gender-based violence. By
prosecuting these types of crimes, victims may feel that
these cases are being taken seriously, that perpetrators
will be held accountable and that they will be believed
when they come forward.
By taking into account the impact cases may have
when selecting them, prosecutors are demonstrating
foresight, preparation and the desire to utilise
resources efficiently. However, impact is contingent on
how the case is decided. Ultimately, prosecutorial
decision-making should be guided by any criteria that
will enable cases to be of ‘high-impact’, such as the
gravity of the crime and ‘emblematic’ cases.

2.8 Cases that tackle the structures that allowed
crimes to occur
A prosecutorial strategy that is focussed on the
structural or systemic dimensions of egregious
violations is aimed at dismantling criminal structures
that allowed violations to occur and continue. For
international crimes, such as genocide, war crimes and
crimes against humanity to occur, networks of
individuals and structures must typically act in concert,
either implicitly or explicitly.36 Mass atrocities tend to
occur not only because of acts that immediately cause
violations but because of coordinated support through,
for example, the provision of resources, provided by
political, corporate and other actors interested in
gaining particular benefits like power or financial
profit. Prosecutors adopting this strategy are less
focussed on determining individual criminal
responsibility for isolated violations. They are more
concerned with identifying patterns of violations,
chains of command and links between various actors,
such as politicians and corporations, in order to

Id. n. 7, para 68.
Id. n. 7, para 70.
35 Interview number 1 conducted on 19 June 2018 via Skype. Interview notes on file with the authors.
36 See Andre Nollkaemper and Harmen van der Wilt (eds), System Criminality in International Law (Cambridge University Press 2009).
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prosecute the primary architects in the ‘web of actors’,
as well as actors, and target the networks that enabled
violations to occur.
In Colombia, for example, prosecutors were
criticised for adopting an incident-based approach
rather than investigating patterns of abuses, which
according to critics was limiting investigators’ and
prosecutors’ capacity to hold high-ranking or senior
officials
accountable.37
Specifically,
without
investigating patterns of crimes it is difficult to
ascertain chains of command and whether those with
power are involved in the commission of grave
violations. This shortcoming was sought to be
addressed when, between 2012-2015, the then
Attorney-General of Colombia established the Unit of
Analysis and Context (subsequently called the
Direction of Analysis and Context) to conduct patternbased analyses of crimes in order to identify criminal
structures and thereafter those most responsible for
certain crimes.38
This strategy is arguably the most transformative
in nature as it aims to disband criminal structures to
prevent violations from recurring in the future. Yet,
there are some drawbacks. First, this strategy is
technically challenging, resource-intensive and time
consuming, as it requires careful analyses of patterns
when prosecutors are often used to simply thinking
about individual cases. Second, this strategy is
challenging politically, as it targets powerful actors
who may be working to undermine investigations and
prosecutions.

2.9 Random
This approach consists of selecting random cases
for prosecution. This is done intentionally, with
prosecutors making explicit decisions to select random
cases in order to send the message that no offender and
no crime should go unpunished. Despite the positive
message this strategy may send, there are several
disadvantages to this strategy. First, by randomly
selecting cases to prosecute, there is a risk that the most
serious crimes and crimes affecting a large number of
victims may not be prioritised, leaving a large number
of victims without justice. Second, if prosecutors do not

clearly enunciate that they are purposefully pursuing a
strategy of prosecuting random cases, the public may
mistake this strategy with prosecutors having no
strategy at all. In Argentina in the 1980s, for example,
prosecutors were unable to exercise discretion and
therefore were expected to prosecute all perpetrators
for all crimes in the context of violations that occurred
during the military junta regime.39 Given this
mandate, prosecutors had to make decisions about
which cases to try first, deciding to focus on senior
officials of the regime.40 However, because prosecutors
did not reveal this strategy to the public, there were
issues of transparency and accountability.41

2.10 Having no strategy
Finally, some prosecutors may decide not to adopt
a clear strategy at all. This is problematic for several
reasons. First, because of resource constraints
prosecutors invariably have to make decisions about
which crimes or perpetrators to prosecute first and
which cases they may prosecute later or not at all. This
means that prosecutors are ultimately exercising
discretion
but
without
transparency
and
accountability to the public. In contrast, if prosecutors
had an explicit policy, they can be transparent about
which cases they will prosecute and for what reasons,
thereby increasing the legitimacy of their work and the
work of the tribunal or court in the eyes of victims,
society at large and the international community.
Second, when there is no clear plan, prosecutors’
decisions may be influenced by political pressure or by
certain victim groups that have more resources to
advocate for their rights, potentially leaving out other
vulnerable groups.42
Third, without a clear,
enunciated plan, it is more likely that prosecutors will
target low-level offenders for less serious crimes. As
Amnesty International argues:
The lack of an overall strategy, coupled with
the lack of clear case selection and
prioritisation criteria, creates a situation in
which cases selected for prosecution are
random and unrelated, often targeting lowlevel perpetrators accused of crimes of lesser
gravity, while some of the gravest violations
of international humanitarian law are not

‘Pressure Point: The ICC’s Impact on National Justice’ (Human Rights Watch 2018) 32
<https://www.hrw.org/sites/default/files/report_pdf/ij0418_web_0.pdf> accessed 1 August 2018.
38 Ibid. 32-35.
39 Mariano Gaitan, ‘Prosecutorial Discretion In The Investigation And Prosecution Of Massive Human Rights Violations: Lessons From
The Argentine Experience’ (2017) 32 (2) AUILR 539, 542.
40 See generally ibid.
41 Ibid.
42 Id. n. 7, 7.
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addressed. Amnesty International does not
consider that cases of crimes under
international law should be selected on the
normal court practice of ‘first come, first
served’, or when the cases were registered.
The prosecution of crimes under
international law is significantly different and
presents several important and distinctive
challenges.43
Fourth, when there is no strategy and cases are
selected on a ‘first come, first served’ basis, cases that
should have been investigated together due to a large
number of overlapping victims or perpetrators may
not be. This means that victims will have to tell their
stories multiple times, increasing the risk of revictimisation.44
In essence, the literature indicates that it is
preferable to have a well-thought-out strategy rather
than not having one at all. Formal criteria allow for a
more coherent and rational approach, where
prosecutors can select cases based on specified
objectives to ensure that the most appropriate cases are
prosecuted. Otherwise, prosecutors may be more
susceptible to political or other pressures. Further, by
having explicit criteria that are made public,
prosecutors are able to explain their decisions, thereby
“protecting the criminal justice actor in question
against unfounded attacks”45 and engendering the
legitimacy of the legal processes and the actors
involved.
3.0 HOW STRATEGIES CAN BE
COMBINED AND EVOLVE
The strategies discussed in section 2 of this chapter
are rarely used on their own. Rather, prosecutors
combine a number of approaches in their
prosecutorial policies, canvassing the advantages of
certain strategies to offset limitations of others. This
will be discussed in section 3.1. In addition to

combining strategies, a prosecutorial policy adopted in
a jurisdiction may evolve over time in response to
changing political, social and economic realities on the
ground. Prosecutorial policies are dynamic, shifting in
response to different stages of a transitional process,
highlighting that one single policy is not likely to be
relevant at all times. This particular issue will be
discussed in section 3.2.

3.1 Combining strategies
In many jurisdictions, some of which will be
discussed below, prosecutors utilise different strategies
in tandem to maximise impact. For example, the ICC
has a policy of focussing on, inter alia, the most serious
crimes; the most responsible perpetrators; cases that
will impact many victims; and cases that have been
traditionally under-represented, like cases involving
rape.46
The ECCC prosecutors also espouse many
strategies, within the boundaries of their mandated
role, to prosecute senior leaders and those most
responsible for the commission of crimes. One
interviewee opined that the ECCC has a policy of
considering: cases that will have a high impact in terms
of the number of victims affected; the rank and level of
responsibility of the accused, including whether they
had a direct role in the commission of crimes; ‘easy’ or
‘realistic’ cases in terms of the ability to locate
perpetrators and the availability of evidence that can
lead to convictions; and the gravity and types of
crimes.47 The interviewee highlighted that the ECCC
seeks to prioritise certain crimes, such as crimes of
sexual violence.48 Although gathering evidence for
these types of crimes is challenging, there is an
understanding of the need to focus on sexual violence
cases due to their gravity, impact on victims and their
underrepresentation. The ECCC has also recognised
the importance of focussing on ‘easy’ or ‘realistic’ cases
to secure some ‘quick wins’ and build momentum and
support for further prosecutions.49 At the same time,

‘Serbia:
Ending
impunity
for
crimes
under
international
law’
(Amnesty
International
2014)
12
<https://www.ecoi.net/en/file/local/1104451/4543_1433244644_17062014-serbia-report.pdf> accessed 1 August 2018.
44 Interview number 3 conducted on 8 August 2018 via Skype. Interview notes on file with the authors. See also, Mirna Goransky and
María Luisa Piqué, ‘(The Lack of) Criteria for the Selection of Crimes Against Humanity Cases: The Case of Argentina’ in Morten Bergsmo
(ed), Criteria for Prioritizing and Selecting Core International Crimes Cases (2nd edn, Oslo, Torkel Opsahl Academic E-Publisher 2010) 101.
45 Morten Bergsmo, ‘The Theme of Selection and Prioritization Criteria and Why it Is Relevant’ in Morten Bergsmo (ed), Criteria for
Prioritizing and Selecting Core International Crimes Cases (2nd edn, Oslo, Torkel Opsahl Academic E-Publisher 2010) 7.
46 Office of the Prosecutor, ‘Policy Paper on Case Selection and Prioritisation’ (ICC 2016) 12 <https://www.icccpi.int/itemsDocuments/20160915_OTP-Policy_Case-Selection_Eng.pdf> accessed 1 June 2018.
47 Interview number 1 conducted on 19 June 2018 via Skype. Interview notes on file with the authors.
48 Ibid.
49 Ibid.
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the ECCC adopts other strategies focussed on serious
and high-impact crimes to ensure that crimes that may
be more difficult to prove, such as rape, are not
ignored.50 Thus, certain limitations of the ‘easy’ cases
strategy are offset by pursing other strategies such as
‘high-impact’ cases.
Many national courts have also combined
strategies within their prosecutorial policies for the
same reasons. For example, Colombia’s Special
Jurisdiction for Peace is focussed on prosecuting the
most serious crimes; the most serious offenders; a
cross-section of offenders from all sides to the conflict;
and a cross-section of crimes committed during the
conflict (including sexual violence cases, cases of
enforced disappearances and ‘false positives’51 cases).52
Finally, Serbia’s national strategy for the
prosecution of war crimes suggests a focus on inter alia:
i) the severity of the consequences (the act of
commission) and the extent of the crime (the
number of victims and the proportion of
destruction of property and cultural and
religious facilities);
ii) the role of the accused (formal and de facto
position in the military, paramilitary, police,
or political hierarchy);
iii) the availability of suspect(s);
iv) the availability and quality of evidence;
v) cruelty and recklessness when committing
the criminal offence; and
vii) the interest of the public.
The effect of a certain case to the local community
should also be taken into account. The need for a
balanced geographical distribution of investigative
efforts should also have a role in the determination of
priorities.53

3.2 Evolving policies
As already mentioned, prosecutorial policies are
not fixed, evolving over time depending on changing

social and political realities on the ground. For
example, in Peru the focus was initially on prosecuting
low- and mid-level offenders, as there was not enough
evidence to prosecute high-ranking officials nor was
there appetite; initially there was strong support for
Fujimori.54 However, once lower-ranking officials had
revealed the extent of violations that had occurred
during Fujimori’s regime, there was a greater evidence
base and stronger support for prosecuting Fujimori.
Hence the policy evolved to focus more on higherranking officials once the initial strategy had helped
build momentum for further prosecutions, particularly
of high-level military and political leaders.
In Bosnia and Herzegovina, the initial strategy was
to prosecute cases that were ‘ready to proceed’, that is,
cases where there was already sufficient evidence for a
trial to take place. However, victim groups and other
stakeholders pushed for reforms and the initial strategy
was changed and additional criteria added.
Specifically, the policy later evolved to prioritise the
most serious crimes and the most responsible.55
In both Peru and Bosnia and Herzegovina,
prosecutorial policies evolved in a positive way,
whereby initial policies paved the way for more
ambitious prosecutorial policies targeting higherranking officials. Contrastingly, in East Timor, the
policy evolved in a less positive way. Initially, there was
a focus on prosecuting grave crimes, however, as time
passed and international involvement in the justice
processes waned, there were less prosecutions.56 This
underscores the importance of maintaining sustained
pressure on justice actors, as otherwise policies may
evolve to be weaker over time.
4.0 POSSIBLE OPTIONS FOR SRI LANKA
IN LIGHT OF SOCIAL AND POLITICAL
REALITIES ON THE GROUND
Sections 2 and 3 of this chapter examined the
different prosecutorial strategies that are available and

Ibid.
‘False positives’ cases are those where military groups killed civilians and dressed them up in war clothing to make them appear as if they
were combatants.
52 Interview (written) number 4. Interviewee’s written interview responses received on 8 August 2018. Interview notes on file with the
authors.
53 ‘National Strategy for the Prosecution of War Crimes: For the period 2016-2020 (draft)’ (Republic of Serbia November 2015) 20-21
<https://www.mpravde.gov.rs/files/National%20Strategy%20for%20the%20Prosecution%20of%20War%20Crimes.pdf> accessed 1
August 2018.
54 See generally Nawi Ukabiala, ‘A Representative and Iterative Approach to Prosecutions in a Transitional Context’ (2013) Eyes on the
ICC 47.
55 Morten Bergsmo, Kjetil Helvig, Ilia Utmelidze and Gorana Žagovec, The Backlog of Core International Crimes Case Files in Bosnia and
Herzegovina (2nd edn, Oslo, Torkel Opsahl Academic E-Publisher 2009) 57–86.
56 Interview number 2 conducted on 24 June 2018 via Skype. Interview notes on file with the authors.
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how they can be combined and may evolve over time.
This section explores the current political context in
Sri Lanka, and potential prosecutorial strategies that
could be adopted (both in the short- and long-term)
should a special court be established, as stipulated in
UNHRC Resolution 30/1.
It must be noted at the outset that any
prosecutorial strategy that may be adopted will be
limited and influenced by the express mandate
afforded to the court. For example the court may only
be empowered to investigate crimes that occurred
within a strict time period57 and its jurisdiction ratione
materiae may be restricted to specific crimes. In this
respect, the present authors are of the view that the
jurisdiction of the special court must be limited to
international crimes, specifically genocide, crimes
against humanity and war crimes.58
The prosecutorial strategy may also be
constrained by the resources provided. For instance,
the prosecutors at the ECCC are limited to
prosecuting senior-ranking officials and those ‘most
responsible’ as this is explicitly stipulated in the
agreement between the UN and the Cambodian
government that established the court.59 Further,
prosecutors working in a court set up for five years may
have a different approach when compared with
prosecutors working in a court set up for ten. For
instance, prosecutors with more time could espouse a
strategy focussed on prosecuting various types of
crimes, while prosecutors with limited time may wish
to focus on the most serious crimes.
Additionally, victims and victim groups, especially
women, should be consulted when prosecutors are
formulating their policy to ensure their voices are
heard and the policy adopted advances their right to
justice. In fact, the question of prosecutorial policy was
explored in the consultations carried out by the
Consultation Task Force on Reconciliation
Mechanisms (CTF). The CTF recommends that:
In devising prosecutorial policy, the choices
of the Special Counsel’s office must be
designed to reflect the broad range of
international crimes alleged to have been

committed in Sri Lanka, the diversity of
persons affected by these crimes and the
several categories of perpetrators. The alleged
violations that may be considered, subject to
the availability of evidence, should include,
but not be limited to, the use of cluster
weapons and other illegal weapons and
armaments, firing on hospitals and safety
zones; the use of human shields; child
recruitment; mass surrender and subsequent
disappearances;
massacres;
mass
disappearances; rape and other forms of
sexual violence; forcible mass expulsion of
persons; indiscriminate killing of civilian
populations including bombing, shelling and
shooting; and deliberate denial of access to
food and medicine to civilian populations
trapped by fighting.60
It also recommended that:
In the event that the Special Counsel is
unable for reasons of practicality/
time/resources, to prosecute all individual
cases of violations, the prosecutorial
policy must ensure that at a minimum, those
bearing the greatest responsibility for
international crimes are held accountable.
This would require the introduction of modes
of liability such as ordering, superior and
command responsibility and joint criminal
enterprise into Sri Lankan law.61
The following discusses these recommendations in
light of the various strategies identified above. The
analysis distinguishes between short-term and longterm strategies. This is because, as explained below,
there is currently little appetite at the political level,
and some argue among the public, to pursue
accountability for serious International Humanitarian
Law (IHL) and gross human rights violations.
Therefore, in the short-term, a prosecutorial strategy
could aim at building greater momentum and support
for prosecutions of more contentious offences and the
prosecution of offenders currently enjoying popular
and political support.

However, we are not advising that to be the case: see chapter 11 of this publication, Uween Jayasinha and Isabelle Lassée ‘Establishing
an Office of the Special Prosecutor in Sri Lanka’ (SACLS 2019).
58 See chapter 9 of this publication, Isabelle Lassee and Eleanor Vermunt, ‘Fitting the Bill: Incorporating International Crimes Into Sri
Lankan Law’ (SACLS 2016); and chapter 11 of this publication, Uween Jayasinha and Isabelle Lassée ‘Establishing an Office of the
Special Prosecutor in Sri Lanka’ (SACLS 2019).
59 Interview number 1 conducted on 19 June 2018 via Skype. Interview notes on file with the authors.
60 ‘Final Report of the Consultation Task Force on reconciliation mechanisms Volume I’ (Secretariat for Coordinating Reconciliation
Mechanisms 17 November 2016) (‘CTF Report’) para 6.10.
61 Ibid. para 6.11.
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4.1 Current political and social climate in Sri
Lanka
In October 2015, the Sri Lankan government cosponsored UNHRC resolution 30/1 and made a
formal commitment to address the country’s legacy of
conflict and violence by engaging in a process of postwar truth-seeking, accountability and institutional
reform.62 Despite senior members of the government’s
initial enthusiasm in promoting the outcome of
UNHRC Resolution 30/1 domestically,63 the official
rhetoric regarding accountability and particularly
regarding the setting up of a special court with foreign
judicial personnel evolved quickly. Immediately after

the adoption of UNHRC Resolution 30/1, the
President issued a series of statements in which he
gradually asserted his opposition to the participation of
foreign judges in the accountability mechanism.64 At
the same time, the Prime Minister’s position with
respect to this question was ambiguous, with
potentially contradicting statements made a few days
apart.65 Over time, adding to the confusion, senior
members of the government reasserted the
commitment made through the co-sponsoring of
UNHRC Resolution 30/1,66 while others explicitly
rejected the participation of foreign judicial personnel
in the proposed accountability mechanism.67 Since the
beginning of 2017, the latter position seems to have
prevailed68and was finally officially communicated to

Resolution 30/1, id. n. 5.
‘Parliamentary Debates’ (The Parliament of Sri Lanka 2015) 964; 1014; and 1030
<https://www.parliament.lk/uploads/documents/hansard/1446089031089971.pdf> accessed 30 April 2018; and ‘Parliamentary
Debates’ (The Parliament of Sri Lanka 2015) 1139; 1159; and 1211
<https://www.parliament.lk/uploads/documents/hansard/1446201996064936.pdf> accessed 30 April 2018.
64 ‘Achieved a great victory at the UNHRC, as Govt’s approach won praise – President’ (President’s Media Division 2015)
<http://www.pmdnews.lk/achieved-a-great-victory-at-the-unhrc-as-govts-approach-won-praise-president/> accessed 30 April 2018 :
The President said “there would only be a domestic mechanism, which would be implemented within the provisions of the Sri Lankan
Constitution, without impinging on the sovereignty of the nation, unity and peace”; ‘President addressing the media just after arriving from
70th UNGA – Full Speech’ (YouTube 3 October 2015) <https://www.youtube.com/watch?v=H4kIWHROVg&index=15&list=PLZuirXo8gv2amotlodnEUrHdhSS_83vNz> accessed 30 April 2018; and ‘President Sirisena says no need to import
judges’ (Sri Lanka Brief 2015) <http://srilankabrief.org/2015/11/president-sirisena-says-no-need-to-import-judges/> accessed 30 April
2018: “I believe as the President of this country that we do not need to import judges to address the allegations leveled against Sri Lanka”.
65 ‘PM Wickremesinghe’s Interview With Channel 4 and Issue Of Foreign Judges’ (Sri Lanka Brief 2016)
<http://srilankabrief.org/2016/01/pm-wickremesinghes-interview-with-channel-4-issue-of-foreign-judges/> accessed 30 April 2018:
“we have not ruled out the international element. We are standing by our commitment”; ‘Constitution has no provision for international
judges –Premier’ (News Radio 2016) <https://www.newsradio.lk/2016/02/01/220873-2/> accessed 30 April 2018: Prime Minister
Wickremasinghe said “The Sri Lankan Constitution has no provision to include international judges within the country’s judicial
process”; and T. Ramavarmani, ‘Sri Lanka willing for international probe on war crimes, says Lankan PM Ranil Wickremesinghe’ The
Times of India (India 2016) <http://timesofindia.indiatimes.com/world/south-asia/Sri-Lanka-willing-for-international-probe-on-warcrimes-says-Lankan-PM-Ranil-Wickremesinghe/articleshow/50962260.cms> accessed 30 April 2018: Prime Minister Wickremasinghe
said “International participation is welcome”.
66 ‘Mangala Contradicts Maithri, Says International Participation Is Needed In War Crimes Investigation’ (Colombo Telegraph 2016)
<https://www.colombotelegraph.com/index.php/mangala-contradicts-maithri-says-international-participation-is-needed-in-war-crimesinvestigation/> accessed 30 April 2018: Minister Samaraweera said “We too admit for the need of an international participation in the
process”.
67 ‘Govt. has agreed on foreign monitors, not judges: SF’ Daily Mirror (Colombo 2016) <http://www.dailymirror.lk/112535/Govt-hasagreed-on-foreign-monitors-not-judges-SF> accessed 30 April 2018: Minister Sarath Fonseka said “The government agreed to foreign
monitors and to obtain technical assistance”; and ‘President rejects foreign judges’ Daily Mirror (Colombo 2017)
<http://www.dailymirror.lk/article/President-rejects-foreign-judges-121833.html> accessed 30 April 2018: Minister Yapa
Abeyawardena said “Only logistical and IT assistance will be obtained to expedite the judicial process”.
68
N. Wijedasa, ‘Govt. to “buy time” at UNHRC in March: FM’ The Sunday Times (Colombo 2017)
<http://www.sundaytimes.lk/170129/news/govt-to-buy-time-at-unhrc-in-march-fm-226578.html> accessed 30 April 2018: Minister
Samaraweera said “The only assurance I can give you now is, in the final outcome, we will make sure it is independent and credible, and
also acceptable to the victims and those involved”; ‘Sri Lanka to give priority to constitution drafting over war crimes accountability
mechanisms’ (Newsin.Asia 2017) <https://newsin.asia/sri-lanka-give-priority-constitution-drafting-accountability-mechanisms/> accessed
30 April 2018: Minister Samaraweera said “We are not against foreign participation, but having foreign judges would need an amendment
of the law on the judiciary. At any rate, the UN Human Rights Council has accepted our proposal for a credible and independent domestic
mechanism”; ‘Sri Lanka says “no” to foreign judges in war crimes probe’ The Hindu (Chennai 2017)
<http://www.thehindu.com/news/international/sri-lanka-says-no-to-foreign-judges-in-war-crimes-probe/article17413166.ece>
accessed 30 April 2018: Prime Minister Wickremasinghe said “It is not a practical proposal to set up a hybrid court”; and ‘Govt. can’t
bring in foreign judges under existing constitution: Mangala’ Daily Mirror (Colombo 2017) <http://www.dailymirror.lk/article/Govt-cant-bring-in-foreign-judges-under-existing-constitution-Mangala-125632.html> accessed 30 April 2018: Minister Samaraweera said “We
cannot bring in foreign judicial officers under the existing constitution, but we are exploring all our options”.
68 ‘Statement by Foreign Minister Tilak Marapana at the 37th Session Of The UN Human Rights Council, 21 March 2018’ (Ministry of
Foreign Affairs 22 March 2018) <http://www.mfa.gov.lk/statement-by-foreign-minister-tilak-marapana-at-37th-session-of-the-un62
63
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the UNHRC in March 2018.69 Finally, in late 2018,
President Sirisena’s decision to appoint Mahinda
Rajapaksa, someone who is explicitly against
accountability, as the Prime Minister unambiguously
signals lack of interest – if not firm opposition – to an
accountability process.70
The resistance to an accountability process
for conflict-related crimes at the political level is
routinely justified by the purported opposition of the
Sinhalese majority to prosecutions for alleged war
crimes and to foreign involvement in trials.71 It is
believed by many in policy circles that a large section
of the majority ethnic Sinhalese community is
opposed to prosecuting members of the military,
grateful as they are for their role in ending the war
against the LTTE. It is important to note however that
since the change of government in 2015, public views
on accountability have not been ascertained through
rigorous quantitative data analysis.72 Therefore, the
extent to which this perception, often conveyed by the
media, accurately represents the view of the majority
Sinhalese community is unclear. However, Sinhalese
politicians opposed to accountability utilise the media
to shape opinions, including by encouraging the public
to take a stand against any accountability mechanism.
Post-war justice, in this context, has been portrayed
as anti-Sinhalese and a bow to international pressure.
These views are well represented in social media, and
the uncritical media transmission of such ideas
disseminates and amplifies the perception that the
resistance to accountability within the Sinhalese
community is strong and widespread.

4.2 Suggested short term strategy
Given the prevailing social and political context, in
the event the special court and special prosecutor’s
office are finally created, it is important that a

prosecutorial policy adopted by special prosecutors in
the short-term focusses on seeking political and public
support for further prosecutions in the future. Thus, it
is suggested that the policy centres around:
i.
The prosecution of grave crimes
affecting all communities in Sri Lanka,
including Tamil, Sinhalese and Muslim
communities;
ii.
‘Symbolic’ or ‘emblematic’ cases that
shake the ‘conscience’ of all Sri Lankans;
iii.
‘Easy’ cases in terms of those that already
have available evidence and for which
the actus reus and mens rea are easier to
establish; and
iv.
The prosecution of a cross-section of
high-ranking officers and mid-level
perpetrators, within and outside the
military.
All of these strategies revolve around high-impact
cases, that is: cases that are able to secure
accountability in the short term; foster the trust of
victims by obtaining some early convictions; and most
importantly, quell myths perpetuated by those who are
against accountability and mobilise support for further
prosecutions.
4.2.1

Grave crimes affecting all communities in
Sri Lanka

In order to build longer-term support for
accountability, it is essential that a prosecutorial policy
in the short-term focusses on dispelling the harmful
misconception that justice for conflict-related crimes is
a Tamil-only project. It is therefore advisable that
prosecutors initially focus on crimes affecting all
communities in Sri Lanka. Individuals from all
communities have been victims of alleged
international crimes in the past, as widely reported in
the media and in the UN Office of the High

human-rights-council-21-march-2018/> accessed 30 April 2018: “Sri Lanka’s judiciary and law enforcement mechanisms are fully
capable and committed to the processes of advancing justice to all concerned. They have a long history of integrity and professionalism
and, since January 2015, steps have been taken to further strengthen its independence. And may I add, Mr. President, that all
reconciliation mechanisms will be implemented in accordance with our Constitution”.
69 Ibid.
70 ‘Sri Lanka President Maithripala Sirisena sacks Prime Minister, appoints “strongman” Mahinda Rajapaksa’ ABC News (New York 27
October 2018) <https://www.abc.net.au/news/2018-10-27/sri-lanka-president-maithripala-sirisena-sacks-prime-minister2/10436912>
accessed 1 November 2018.
71 Ibid.
72 There have been several surveys carried out in Sri Lanka in the postwar context, assessing public opinion on human rights, the
economy, development, politics, national security etc. However, public opinion on accountability has only been assessed in relation to
government institutions and financial corruption: see ‘Survey Research’ (The Centre for Policy Alternatives (CPA))
<http://www.cpalanka.org/survey-research/> accessed 1 November 2018. Therefore, this will be the first time that a survey will be
carried out specifically to assess public opinion on accountability for grave human rights violations.
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Commissioner for Human Rights’ (OHCHR)
investigation on Sri Lanka.73 For example, the crime
of enforced disappearance typically affected all
communities in Sri Lanka and could be one that is
prosecuted first.
Avoiding perceptions of bias also means selecting
crimes committed by all groups, including the LTTE,
the state and paramilitary groups. In this regard, many
of the crimes allegedly committed by paramilitary
groups including the Tamil Makkal Viduthalai Pulikal
(TMVP) and the Eelam People's Democratic Party
(EPDP), may in many cases constitute crimes against
humanity due to their widespread and systematic
nature, and are yet to be investigated and prosecuted.
4.2.2

Crimes that shook the conscience of all Sri
Lankans

Flowing on from the first strategy, and with the
same aim of building support for future prosecutions,
it would be important for prosecutors to also focus on
cases that involve violations that shake the conscience
of all Sri Lankans. These would include, for example,
child recruitment, sexual violence, and the murder of
journalists and civilians outside the conduct of
hostilities. Specific cases to potentially focus on include
the ‘Trinco 5’ case, where five young, unarmed Tamil
men were killed by Special Task Force officers in
2006.74 Another case is the murder of Lasantha
Wickramatunga in January 2009, a Sinhalese
journalist who was critical of the Rajapaksa
government.75
In addition, allegations of the denial of
humanitarian assistance, found credible by both the
Panel of Experts on Sri Lanka and the OHCHR
investigation on Sri Lanka, would also fall in this
category. Both mechanisms found that denial of
humanitarian assistance was perpetrated through two
different ways: the misrepresentation by government
officials of the number of civilians trapped in the No
Fire Zones and in need of humanitarian assistance,
and the severe restrictions imposed on the passage of

food convoys.76 The first conduct in particular could
never be justified by ‘military imperatives’ and for this
reason would appear egregious to many across
political, partisan and ethnic lines.
4.2.3

Easy cases

It is crucial to ensure that only cases for which
there is strong and conclusive evidence are prosecuted.
While it seems an obvious point to make, recent
developments at the International Criminal Court,
with the Trial Chamber acquitting Mr Laurent
Gbagbo and Mr Charles Blé Goudé at an early stage
due to insufficient evidence of their criminal
responsibility, show that in practice this is not always
the case. The fact that prosecutors are not allowed to
proceed to trial with weak cases should be seen as an
indication of a fair judicial process in which the rights
of the accused are upheld. However, paradoxically,
such experiences also weaken the public’s trust in the
institution. This is for two contradicting reason. For
those who opposed the criminal justice process, the
acquittal of the first few accused may be presented as
evidence of baseless and politically motivated
allegations. On the other hand, for those who
advocated for a criminal process, the special court may
be perceived as failing its mission when those accused
are allowed to walk free out of the courtroom. While
due process rights cannot be compromised, it is
essential to ensure that the first few cases prosecuted
are straightforward and easy to investigate and
prosecute. In this respect, it may be advisable for
prosecutors to focus on crimes for which there is
already a large body of reliable evidence.
Several organisations in Sri Lanka and elsewhere,
whether governmental or non-governmental as well as
UN bodies, have documented and investigated
conflict-related or systemic abuses allegedly committed
in Sri Lanka. While the evidence that may be available
to these different mechanisms must be thoroughly
verified by prosecutors, this information may prove
useful to a prosecutor’s case. Similarly, the
investigation of several high profile (‘emblematic’)

See generally id. n. 3.
James
Ross,
‘Awaiting
Justice
for
Trinco
5’
(Human
Rights
Watch
22
November
2015)
<https://www.hrw.org/news/2015/11/22/awaiting-justice-trinco-five> accessed 1 November 2018.
75
Amelia Gentleman, ‘If you write, you will be killed’ The Guardian (London 17 January 2009)
<https://www.theguardian.com/world/2009/jan/17/lasantha-wickrematunge-assassination> accessed 1 November 2018.
76 Yasmin Sooka, Steven Ratner and Marzuki Darusman, ‘Report of the Secretary General’s Panel of Experts on Accountability in Sri
Lanka’ (UN 31 March 2011), 49; and id. n. 3, paras 949-960; and 973-980.
73
74
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cases has commenced in Sri Lanka, although progress
has been slow or halted due to a number of reasons.77
Many of these crimes would constitute crimes against
humanity, if the context of their commission is taken
into account when charges are brought before the
special court. Evidence gathered by the Sri Lankan
police with respect to each specific case, together with
evidence regarding the context provided in other
sources, would be useful to start investigations.
4.2.4

Cross-section of high-ranking officers and
mid-level perpetrators within and outside
the military

Although to date there is no comprehensive
empirical data to buttress this analysis, it appears that
the resistance to accountability for war-time abuses
within the majority Sinhalese population is in part due
to the perception that low-level to mid-ranking officers
will be targeted for prosecutions. This misconception
was often conveyed during outreach programs carried
out by civil society organisations in the south of the
country. Many within the majority Sinhalese
population have relatives who served in the military.
In this context, the perception that members of the
military are ‘war heroes’ who often sacrificed their lives
to ‘protect the population from a terrorist threat’ is
widespread. These sentiments are rooted in
nationalism, as well as personal ties people may have
with members of the military. Therefore, it is essential
that initial prosecutions do not reinforce this
misconception by focussing on low-level offenders.
Instead, prosecutions must focus on mid- to high-level
perpetrators in order to convey the idea that those in
positions of command or decision-makers (to the
extent they were civilians) are primarily responsible for
a policy to commit systematic IHL and human rights
law violations in connection to the armed conflict. To
this end, modes of responsibility recognised under
international law must be incorporated into Sri
Lankan law.
Three important considerations must be kept in
mind in respect of this specific prong of a short-term
prosecutorial policy. First, it is important that
prosecutions for conflict-related violations are not
limited to alleged perpetrators from the military.
Instead, prosecutions must target offenders from all
groups and sides of the conflict, as well as alleged
perpetrators from within the state apparatus but
outside the military. This is essential to ensure that the

first prosecutions do not appear to target only the
military, given the prominence of the ‘war heroes’
rhetoric.
Second and third, in some cases or situations, there
may be compelling principled and practical
reasons to prosecute low-level perpetrators. With
respect to crimes such as torture or sexual violence the
prosecution of low-level offenders who directly
perpetrated the crime would be justified by the
egregious nature of their conduct. In addition, the
prosecution of low-level perpetrators—or the threat
thereof—may enable prosecutors to gather evidence
against high-level offenders. As the Peru example
highlights, to the extent that low-level offenders are
willing to provide evidence against high-level
offenders, this strategy may enable investigators or
prosecutors to gather linkage evidence crucial to
prosecuting
these
high-ranking
offenders.
Furthermore, it may also convince skeptics of the need
for the prosecution of government or military leaders,
as evidence against them is provided by insiders, i.e.
military personnel or state functionaries.

4.3 Suggested long-term strategy
Once prosecutors have successfully built cases for
seemingly less controversial crimes or offenders, the
policy may evolve to concentrate on addressing root
causes of violations and ensuring non-recurrence in
the long-term. This could be done by focussing on:
i.
High-level offenders within and outside
the military;
ii.
Structural crimes; and
iii.
Shifting to a prosecutorial policy
involving an element of randomness.
4.3.1

High-level offenders

Ultimately, in order to pursue non-recurrence, it is
essential that some high-level offenders are prosecuted.
This is crucial to signify that those in positions of power
are not shielded from criminal responsibility.
4.3.2

Structural crimes

By obtaining linkage and other evidence, it may be
possible to prosecute cases aimed at dismantling
criminal structures that allowed violations to occur and
continue. For international crimes, such as war crimes
and crimes against humanity, to have occurred in Sri

‘The Need for Accountability in Sri Lanka’s Criminal Justice System: A Glance at Seven Emblematic Cases’ (CPA March 2019)
<https://www.cpalanka.org/wp-content/uploads/2019/03/FINAL-A-Glance-at-Seven-Emblematic-cases-.pdf> accessed 11 March
2019.
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Lanka networks of individuals and structures must
have acted in concert, either implicitly or explicitly. A
particular example is the allegation that the Sri
Lankan government either explicitly or tacitly enabled
paramilitary groups to abduct individuals for the
purposes of extortion and to recruit and use child
soldiers.78
Some of those accused of these crimes are elected
politicians, thus, it is crucial to target the ‘web of
actors’ who colluded to commit these crimes and who
still elude accountability.
4.3.3

Random cases

Further, towards the end of a special court’s
mandate, and where serious crimes as well as the
highest-level and most responsible perpetrators have
been pursued, it may be possible to shift to trying
random cases. This is to underscore the fact that all
international crimes must be punished, and all levels of
perpetrators must be held to account. It could also
assist with reducing any impunity gaps.
This strategy ought not to be pursued with the first
few prosecutions as it may lead to a strong and multilayered resistance to prosecutions within all categories
of offenders. However, as time passes, it is a very
powerful tool to communicate that all individuals
within a given system or structure are personally
responsible for upholding the law, and that if they
participate in whatever capacity in the commission of
grave crimes, they may at some point be prosecuted.
The diffusion of such a message is crucial to nonrecurrence as most – if not all – international crimes
require the support or participation of a web of
individuals.

4.4 Other factors to consider
Whichever strategies prosecutors choose to adopt
in Sri Lanka, it is vital that the special prosecutor’s
office publicly articulates the policy – and the
justifications for its policy – in its outreach efforts to
manage expectations, increase buy-in, and promote
the transparency and credibility of the office and the
court itself.
Further, because prosecutors cannot prosecute
every single case, other ways of ensuring justice for
victims should be pursued concurrently. For example,

while a special court may focus on the most serious
crimes amounting to international crimes, domestic
courts in Sri Lanka may try less serious offences.
Furthermore, given that all victims may not be
vindicated through court cases, other transitional
justice mechanisms may play a role in ensuring that
victims’ experiences are acknowledged, that missing
persons cases are investigated regardless of any
prosecutorial policy and that victims receive
compensation. Hence, the need for a holistic approach
cannot be overstated.
5.0 CONCLUSION
In conclusion, should a special court be set up in
Sri Lanka, as promised by the government, there are
many prosecutorial strategies to choose from,
including: the most serious crimes; the ‘most
responsible’ or highest-ranking offenders; a crosssection of offenders; prosecuting low- and midranking perpetrators to gather evidence against highranking perpetrators; ‘easy’ cases; ‘emblematic’ or
‘symbolic’ cases; high-impact cases; cases addressing
structures that allowed crimes to be committed; and a
random selection of cases. It is important to consider
the advantages and disadvantages of each strategy and
how strategies can be combined to maximise outcomes
when deciding on a policy. Further, it is crucial to
recognise that policies are not static and may evolve
depending on political and social contexts. In fact,
prosecutors should be carefully considering the impact
that certain strategies may have on the fragile political
and social order, at least in the shor- term, until the
mainstream discourse in Sri Lanka shifts in favour of
prosecuting international crimes, and in particular
high-ranking perpetrators.
As such, the present authors recommend a policy
focussing on a cross-section of perpetrators, victims
and crimes in the short-term and a focus on highranking offenders and cases that dismantle structures
that enabled heinous crimes to occur in the long-term.
To dispel the myth that a special court is antiSinhalese, prosecutors in the short-term should focus
on, inter alia, grave crimes affecting all communities,
such as, enforced disappearances. Prosecutors should
also prosecute perpetrators from all sides including
members of the LTTE, the Sri Lankan government
and forces, Karuna group AKA TMVP and EPDP.

United Nations Human Rights Council (UNHRC), ‘Office of the High Commissioner for Human Rights Investigation on Sri Lanka
(OISL)’ (16 September 2015) UN Doc A/HRC/30/CRP.2, paras 717-718.
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Ultimately, prosecutors should be guided by the
aims of prosecutions when making these difficult
choices. Essentially, they must consider which
combination of prosecutorial strategies will help
achieve accountability, an end to impunity, justice,
rule of law, prevent recurrence of violations and
promote healing and reconciliation.
Further, whichever policy is adopted, it is crucial
that victims are consulted in the process and that there
is an effective outreach strategy, whereby the special
prosecutor’s office communicates its policy to all Sri
Lankans. One expert interviewed stated that those
who are pro-accountability are not always skilled at
countering anti-accountability narratives and
expressing why prosecutions are crucial for sustained
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peace. Therefore, it is critical that prosecutors and
others championing accountability continue to argue
not only for its importance but its necessity.
Finally, although not within the direct ambit of
the subject matter of this chapter, it is important to
recognise that prosecutorial policies are also
influenced by the autonomy of the special prosecutor’s
office, the resources provided to the special
prosecutor’s office and local and international support
or pressure. Thus, it is vital that a special court set up
in Sri Lanka has an independent special prosecutor, is
well resourced and that local and international actors
monitor the work of the special prosecutor’s office to
ensure that its work is carried out in an effective,
independent and impartial manner.
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1.0 INTRODUCTION

T

he prosecution of international crimes2 is not a
panacea for all the ills faced by a society
transitioning from a period of conflict.
However, the prosecution of international crimes that
may have occurred in a conflict-torn country can
contribute to a broader process of transition.3 Such
prosecutions can form part of a comprehensive
transitional process that also features social change,
constitutional and other legal reforms, economic
development, and the reconstruction of regions that
have been devastated by conflict. They can provide
victims with an opportunity to have their day in court,
and perhaps receive reparations. They can serve, to
some extent, as a truth finding tool.
It is therefore important to consider how such
proceedings can be optimised, to be as efficient and as
effective as feasible. For the purposes of this chapter,

by ‘efficient’ proceedings, I mean proceedings that are
expeditious, cost-effective and well-organised. In terms
of ‘effectiveness’, I have in mind the completion of fair
and expeditious proceedings while ensuring adequate
security for those put at risk from their involvement
and ensuring that victims have adequate access to and
derive adequate satisfaction from the proceedings.4 A
preliminary caveat: while the deterrent impact of
prosecutions on future crimes could also logically
feature within ‘effectiveness’, a comprehensive
discussion of deterrence is beyond the scope of this
chapter.
With the above in mind, in this chapter I address a
number of challenges that are faced in common by
most efforts to investigate and prosecute international
crimes. These include: firstly, the politically charged
environment in which such crimes are often
investigated and prosecuted; secondly, the degradation
of evidence due to the lapse of time between the

The author currently serves as a trial lawyer in the Office of the Prosecutor of the International Criminal Court. This chapter is written
in the personal capacity of the author and does not necessarily reflect the views of any institution.
2 For the purposes of this chapter, the term ‘international crimes’ encompasses crimes against humanity, war crimes and genocide, as
defined at international law.
3 ‘World Development Report 2011: Conflict, Security, and Development’ (World Bank 2011) 17-18 (citing transitional justice as one of
the core tools to forestall cycles of violence); Kathryn Sikkink, ‘Making Tyrants Do Time’ The New York Times (New York, 16 September
2011) (finding that “transitional countries — those moving from authoritarian governments to democracy or from civil war to peace —
where human rights prosecutions have taken place subsequently become less repressive than transitional countries without
prosecutions…”); Geoff Dancy & Florencia Montal, ‘From Law Versus Politics To Law In Politics: A Pragmatist Assessment Of The ICC’s
Impact’ (2017) 32 AUILR 645, 654; and 655 (“…the ICC is associated with modest declines in repression, civil war, and mass violence,
but these relationships are not necessarily attributable to the actual involvement of the ICC in particular situations. They are attributable
to standard-setting functions that the Court plays in international political society […] the ICC produces unexpected and influential changes
in domestic legal systems. The Court also encourages legal activism in measurable ways”).
4 This is roughly analogous to the broad goals identified by the ICC as the basis for developing performance indicators. The goals are: 1)
the Court’s proceedings are expeditious, fair and transparent at every stage; 2) the Court’s leadership and management are effective; 3) the
Court ensures adequate security for its work, including protection of those at risk from involvement with the Court; and 4) victims have
access to the Court. See ‘Third Court’s report on the development of performance indicators for the International Criminal Court’ (ICC
15 November 2017).
1
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commission of the crimes and the investigation and
prosecution of such crimes; thirdly, the endemic delays
that plague many investigations and prosecutions of
international crimes; fourthly, the issue of witness
protection; fifthly, the issue of vulnerable or
traumatised witnesses and the need to avoid judicial
proceedings resulting in re-traumatisation of these
persons; sixthly, the limited resources available for
international, local or hybrid justice efforts and the
consequent need to prioritise; and, seventhly, fair trial
concerns.

bring, and which sentences to request. These decisions
should not be subject to a veto or influence from
national, regional or international governmental
bodies. The institution should also have independence
and full control over the management and
administration of itself, including its staff, facilities and
other resources. It should not be possible for any
government, regional body or international body to
derail an investigation or prosecution by removing,
transferring, or influencing the remuneration of any
member of the prosecuting institution.6

In addressing the above challenges, I have sought,
where relevant, to identify innovations at the
international level that have general relevance in
improving the effectiveness and efficiency of
prosecutions of international crimes; in particular
these are the International Criminal Court (ICC), the
International Criminal Tribunal for the former
Yugoslavia (ICTY), the International Criminal
Tribunal for Rwanda (ICTR) and other tribunals. The
following observations are not made with any
particular system in mind. Rather, they are general
observations that can apply broadly to various
different types of justice efforts.

For example, the Rome Statute provides that the
Office of the Prosecutor shall act independently as a
separate organ of the Court and that a member of the
Office shall not seek or act on instructions from any
external source.7 As noted in the Policy Paper on Case
Selection and Prioritisation of the Office of the
Prosecutor (ICC Prosecution Case Selection Policy),
independence goes beyond not seeking or acting on
instructions: it means that decisions shall not be
“influenced or altered” by the “presumed or known
wishes of any external actor”.8 The Rome Statute adds
that the Prosecutor shall have “full authority over the
management and administration of the Office,
including the staff, facilities and other resources
thereof”.9

2.0 POLITICALLY CHARGED
ENVIRONMENT
The work of virtually any institution investigating
and prosecuting international crimes will be
controversial and subject to critique. It will have to
function in a politically charged environment, and be
able to maintain integrity and credibility in the face of
criticism. Hence it is crucial that the institution is, and
is perceived to be, independent, impartial, and
transparent.5
It is important that the relevant institution has the
discretion to make investigative and prosecutorial
choices without fear of interference or repercussions.
This should include decisions on which persons to
investigate, which persons to charge, which charges to

The prosecuting entity should also be impartial in
terms of mandate and function. The mandate should
not weigh against or for either party to the conflict.
The body must apply consistent methods and criteria,
irrespective of whether a particular case concerns a
particular actor. For example, article 21(3) of the
Rome Statute provides that “[t]he application and
interpretation of law pursuant to this article must be
consistent with internationally recognised human
rights, and be without any adverse distinction founded
on grounds such as gender […] age, race, colour,
language, religion or belief, political or other opinion,
national, ethnic or social origin, wealth, birth or other
status”. Any evidence of partiality, or even perception
of partiality, will damage the credibility of the
institution and reduce its useful impact.10

For a discussion in greater detail, see Annie O'Reilly and Pubudu Sachithanandan, ‘A Post-Conflict Criminal Justice Mechanism for Sri
Lanka: Practical Challenges and Next Steps’ in Bhavani Fonseka and Vikalpa Pratipatti Kēndraya (eds), Transitional Justice in Sri Lanka:
Moving Beyond Promises (Colombo, Centre for Policy Alternatives 2017).
6 Ibid.
7 Rome Statute of the International Criminal Court (adopted 17 July 1998 entered into force 1 July 2002) 2187 UNTS 3 (‘Rome Statute’)
article 42 (1).
8 Office of the Prosecutor, ‘Policy Paper on Case Selection and Prioritisation’ (ICC 15 September 2016) para17.
9 Rome Statute, id. n. 7, article 42 (2).
10 See, for example, criticism of certain aspects of the proceedings at Nuremberg: Tessa McKeown, ‘The Nuremberg Trial: Procedural
Due Process at the International Military Tribunal’ (2014) 45 VUWLR 109, 122 (“during the London negotiations, Nikitchenko revealed
his belief that the purpose of the trial was to determine the appropriate punishment to be given to the Nazi defendants, whose guilt had
already been determined”); 123 (“with hindsight, the impartiality of the Tribunal may have been better secured had Nikitchenko not gone
on to sit as one of the four voting judges”).
5
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By way of example, the ICC Prosecution Case
Selection Policy states that the Office will apply
consistent methods and criteria “irrespective of the
States or parties involved or the person(s) or group(s)
concerned”.11 The Office will apply its methods and
criteria equally to “all persons without any distinction
based on official capacity” and without making any
adverse distinction on grounds prohibited under the
Statute.12
It is also important that the public is aware of the
independence and impartiality of the relevant
institution. Justice must not only be done but be seen
to be done. When the public believes an international
institution is legitimate, it is more likely to support the
continued functioning of the institution (even if it
disagrees with particular decisions) and also more
likely to encourage compliance with the institution’s
decisions.13
Moreover,
decision-making
and
functioning should be transparent and predictable.
Guiding principles, policies and standard operating
procedures should be written, and easily accessible to
the public. For example, domestic prosecuting
authorities14 often have public regulations or operating
procedures that guide their work. These documents
set out publicly the principles guiding the decision to
prosecute, the decision to discontinue a prosecution,
the issuance of reasons for decisions etc. The reasons
for proceeding with a case, dropping a case, etc.,
should be made clear to the public.15
Additionally, it is dangerous to create or allow for
overly high expectations of justice efforts – such as, for
example, creating the impression that prosecutions of
international crimes will somehow fix all the problems
in a society recovering from conflict. One of the
possible consequences is a backlash or widespread
disappointment in, and rejection of, the justice efforts
by the general populace and other groups when the
expected revolution in circumstances does not come to

pass.16 For example, the Open Society Justice Initiative
observed in a report regarding the impact of the ICTY
in Bosnia that “…our interviews with Bosnians make
abundantly clear that, if nothing else, care must be
taken to avoid raising unrealistic expectations of what
trials alone can achieve. Indeed, during numerous
interviews over two and a half years, the theme of
‘unrealistic expectations’ arose often.”17
Hence one key aspect of prosecuting international
crimes is the managing of expectations from the outset.
The limitations in capacity and ambit of any justice
effort must be made clear to all stakeholder
communities. These should include, for example: the
jurisdictional (subject matter, temporal, other) and
resource limitations of the prosecuting entity; its
capacity to obtain arrests and surrenders; the number
of trials that are feasible during a given period of time;
and the limits of its ability to allow the participation of
victims and provide reparations etc.
3.0 DEGRADATION OF EVIDENCE
It is often the case in the context of international
crimes that there is a significant lapse of time between
the commission of the crimes and the investigation and
prosecution of such crimes. This lapse of time creates
challenges for the preservation of evidence. The time
gap between events on the ground and the moment
when they can be investigated can result in loss of
evidence. Memories fade18 and witnesses may become
ill or pass away. Crime scenes may change drastically.
Material damage to buildings may also evolve or be
repaired. Mass graves may be moved or erode.
Documentary evidence may be destroyed. Call data
records, media recordings, and email accounts may be
erased over time, either as part of standard
institutional procedures, or even as part of deliberate
attempts to subvert the course of justice. Such

Office of the Prosecutor, ‘Policy Paper on Case Selection and Prioritisation’ (ICC 15 September 2016) para 19.
Ibid.
13 Yvonne M. Dutton, ‘Bridging the Legitimacy Divide: The International Criminal Court’s Domestic Perception Challenge’ (2017) 56
CJTL 71, 84.
14 See, for example, the publicly available Director of Public Prosecutions, ‘Code for Crown Prosecutors’ (Crown Prosecution Services
2018) <https://www.cps.gov.uk/publication/code-crown-prosecutors> accessed 1 February 2019. See further ‘Prosecution Guidelines of
the Office of the Director of Public Prosecutions for New South Wales’ (Office of the Director of Public Prosecutions for New South Wales
2007) <https://www.odpp.nsw.gov.au/sites/default/files/prosecution-guidelines.pdf> accessed 1 February 2019.
15 For a discussion in greater detail, see Annie O'Reilly and Pubudu Sachithanandan, ‘A Post-Conflict Criminal Justice Mechanism for Sri
Lanka: Practical Challenges and Next Steps’ in Bhavani Fonseka and Vikalpa Pratipatti Kēndraya (eds), Transitional Justice in Sri Lanka:
Moving Beyond Promises (Colombo, Centre for Policy Alternatives 2017).
16 See in this context Diane F. Orentlicher, That Someone Guilty Be Punished: The Impact of the ICTY in Bosnia (Open Society Justice Initiative,
International Center for Transitional Justice 2010), 12; 14; 53; 83; and 85
17 Id. n. 12.
18 Alex Whiting, ‘In International Criminal Prosecutions, Justice Delayed can be Justice Delivered’ (2009) 50 HILJ 323, 332.
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degradation may have an impact on fact finding,19 and
perhaps even on the perceived legitimacy of the
decision of the fact finder.20
In such circumstances, it is useful to have the
ability to collect evidence or elicit testimony subject to
the same rigorous testing that would be applicable
during a trial. For example, the Rome Statute
provides that where the Prosecutor considers an
investigation to present a unique opportunity the
Prosecutor shall so inform the Pre-Trial Chamber.
This opportunity would be to take testimony or a
statement from a witness or to examine, collect or test
evidence that may not be available subsequently for
the purposes of a trial, The Pre-Trial Chamber can
then take such measures as may be necessary to ensure
the efficiency and integrity of the proceedings and, in
particular, to protect the rights of the defence.21
The chamber can: direct that a record be made of
the proceedings;22 appoint an expert to assist;23
authorise counsel for a person who has been arrested,
or appeared before the Court in response to a
summons, to participate, or where there has not yet
been such an arrest or appearance or counsel has not
been designated, appoint another counsel to attend
and represent the interests of the defence;24 and name
a judge of the Pre-Trial or Trial Division to observe
and make recommendations or orders regarding the
collection and preservation of evidence and the
questioning of persons.25
Similar provisions exist in the ad hoc tribunals. For
example, the rules of the ICTR provide26 that where it
is in the interests of justice to do so, a Trial Chamber
may order that a deposition be taken for use at trial,
whether or not the person whose deposition is sought

is able physically to appear to give evidence, and
appoint a Presiding Officer for that purpose. The same
option applies to future trials. The ICTR rules provide
that if within a reasonable time, a warrant of arrest has
not been executed, the Prosecutor may submit a
request to the President that evidence relating to the
indictment be preserved for a future trial by special
deposition recorded in a proceeding conducted by a
Single Judge.27
This type of ability, to take advantage of unique
investigative opportunities and to preserve evidence,
can ensure that evidence collection takes place even
during a phase in the transition of a society where
criminal trials are not feasible due to, for example, lack
of arrest opportunities, or lack of cooperation or
support.
Of course, the above usually applies when justice
mechanisms orprocesses (domestic, hybrid or
international) already exist. However, it is also feasible
for steps to preserve evidence to be taken before the
creation of a justice mechanism. Notably, there are
organisations that preserve evidence in circumstances
where official investigations have not been able to
commence.28
4.0 DELAYS
Trials that feature international crimes are often
criticised for being slow and for lasting several years.29
This is often due to the broad scope of the case, the
correspondingly large number of witnesses called to
testify, and because of the sheer volume of the evidence
to be reviewed and disclosed.

See for example Prosecutor v. Limaj, Bala & Musliu, (Judgement) IT-03-66-T ( 30 November 2005) 12 (“the Chamber further observes that
the seven years that have passed since the events in the Indictment have, in all likelihood, affected the accuracy and reliability of the
memories of witnesses, understandably so”).
20 Alex Whiting, ‘In International Criminal Prosecutions, Justice Delayed can be Justice Delivered’ (2009) 50 HILJ 323, 333 (“…when
evidence becomes unavailable to the Prosecution or the Defence, confidence in the accuracy of the court's judgment may ultimately be
undermined”).
21 Rome Statute, id. n. 7, article 56 (1)(b).
22 Ibid. article 56 (2)(b).
23 Ibid. article 56 (2)(c).
24 Ibid. article 56 (2)(d).
25 Ibid. article 56 (2)(e).
26 Rules of Procedure and Evidence (ICTR) (‘ICTR Rules’), rule 71.
27 Ibid. rule 71bis.
28 One example of this type of initiative is CIJA – the Centre for International Justice and Accountability. It is an international not-forprofit organisation whose mission is to collect, organise, analyse and preserve evidence of international crimes committed during on-going
conflict, where official investigations have not been able to commence due to political, logistical or other reasons. CIJA’s current work
focuses on international crimes allegedly committed in a limited number of locations, including Syria and Iraq.
29 See for example, Maximo Langer Joseph W. Doherty, ‘Managerial Judging Goes International, But Its Promise Remains Unfulfilled:
An Empirical Assessment of the ICTY Reforms’, (2011) 36 (2) JIL 246.
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4.1 Focussed charges
Drafting a charging document is often a challenge
in the context of international crimes because of the
sheer size of the victimised population. A prosecutor
cannot hope to represent an entire conflict in one
charging document and nor should she or he seek to
do so.
Perhaps the most obvious way of shortening the
proceedings, is by narrowing the scope of the charges.
The narrower the charges, in terms of temporal or
geographical scope, or in terms of the extent of
criminal conduct covered, the fewer witnesses required
to prove the same. Fewer witnesses generally entail a
shorter pre-trial stage and trial.30
On the other hand, however, narrowing the
charges may reduce the number of victims who have
the opportunity of participating in proceedings, and
perhaps receive reparations, if the relevant legal
system allows for it. For example, at the ICC, as per
the Appeals Chamber, “only victims who are victims of
the crimes charged may participate in the trial
proceedings.”31 Similarly, at the Extraordinary
Chambers, the Internal Rules provide that “[i]n order
for Civil Party action to be admissible, the Civil Party
applicant shall: a) be clearly identified; and b)
demonstrate as a direct consequence of at least one of the
crimes alleged against the Charged Person, that he or she
has in fact suffered physical, material or psychological
injury upon which a claim of collective and moral
reparation might be based.”32
Moreover, narrowing the charges may result in the
charging document and resulting proceedings
providing an artificially curtailed or deficient overview
of the relevant criminal episode (e.g. only charging
pillaging in the context of an attack that also featured
sexual crimes).
Even in jurisdictions which do not provide for
victims’ participation, Prosecutors are often caught
between a rock and a hard place when it comes to the

scope of charges. For example, the Open Society
Justice Initiative, in a report regarding the impact of
the ICTY in Bosnia, notes one interviewee who opined
about the Miloševic´ case that the ICTY Prosecutor
“tried to prove too much, and in the end lost the
chance to prove anything”.33 The report adds that it
“found this view to be widely held among the Bosnian
intellectuals we interviewed”.34 However the same
report found that “Bosnian victims have rallied in
protest against ICTY efforts to apply “lessons learned
from the Miloševic´ case” by trimming the number of
charges or crime scenes to be proved in the trial of
Bosnian Serb wartime leader Radovan Karadžic´”.35
Hence choices have to be made about which
incidents to charge, which criminal episodes to charge,
during which temporal period etc. Perhaps the best
compromise is representative charging. In this case a
certain number of select charges are added that reflect
the central or key aspects of criminality in a conflict
but are still limited and narrow enough that the case
can be run with a limited number of witnesses and
within a limited period of time.

4.2 Introducing statements in lieu of testimony
Another cause for delay is the sheer volume of oral
testimony. One option in these contexts is to admit
written statements (statements taken in the context of
the judicial process) in lieu of oral testimony in certain
limited contexts. For example, at the ICC,36 a recently
amended rule provides that if the witness who gave the
previously recorded testimony is not present before the
Trial Chamber, the Chamber may allow the
introduction of that previously recorded testimony
where the said testimony goes to proof of a matter
other than the acts and conduct of the accused.
In determining whether introduction of previously
recorded testimony may be allowed, the Chamber has
to consider, inter alia, whether it relates to issues that
are not materially in dispute; is of a cumulative or
corroborative nature, in that other witnesses will give

Compare, for example, Prosecutor v. Milan Lukić & Sredoje Lukić IT-98-32/1-T (the trial began on 9 July 2008 and closing arguments were
heard on 19 and 20 May 2009. Forty-six witnesses were heard for the Prosecution, thirty-one for the Defence teams. The Trial Chamber
called four witnesses) with Prosecutor v. Ratko Mladić IT-09-92-T (the trial commenced on 16 May 2012 and closing arguments ended on 15
December 2016. The trial chamber received the evidence of 592 witnesses).
31 Prosecutor v. Thomas Lubanga Dyilo (Judgment on the appeals of The Prosecutor and The Defence against Trial Chamber I's Decision on
Victims' Participation of 18 January 2008) ICC-01/04-01/06 (11 July 2008) para 62 (emphasis added).
32 Internal Rules (rev.9) (Extraordinary Chambers in the Courts of Cambodia (‘ECCC’) 16 January 2015) rule 23 bis (1) (emphasis added).
33 See in this context Diane F. Orentlicher, That Someone Guilty Be Punished: The Impact of the ICTY in Bosnia (Open Society Justice Initiative,
International Center for Transitional Justice 2010) 74.
34 Ibid.
35 Ibid.
36 Rules of Procedure and Evidence (ICC) (‘ICC Rules’) rule 68 (2)(b).
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or have given oral testimony of similar facts; relates to
background information; is such that the interests of
justice are best served by its introduction; and has
sufficient indicia of reliability.37
The rules of the ICTR38 and ICTY39 allow for
admission of previously recorded testimony in similar
circumstances, as well as where the evidence in
question relates to relevant historical, political or
military background; consists of a general or statistical
analysis of the ethnic composition of the population in
the places to which the indictment relates; concerns
the impact of crimes upon victims; relates to issues of
the character of the accused; or relates to factors to be
taken into account in determining a sentence.
The introduction of relatively uncontroversial
testimony in this manner, without oral testimony, can
significantly shorten the length of a trial.
A related procedural rule at the ICC provides that
if a witness who gave previously recorded testimony is
present before the Trial Chamber, the Chamber may
allow the introduction of that previously recorded
testimony if the witness does not object and the
Prosecutor, the defence and the Chamber have the
opportunity to examine the witness during the
proceedings.40 A similar rule features at the ICTY.41
In practice, this generally means that the calling party
does not question the witness or has very few questions
– thereby at least halving the length of testimony. If
done on a sufficiently broad scale, this too can speed
up trial proceedings.

4.3 Disclosure
Another major cause for delay is the sheer volume
of evidence that has to be disclosed between the parties
after proper review.42 The Rome Statute provides that
the Prosecutor shall, “as soon as practicable disclose to
the defence evidence in the Prosecutor’s possession or

control, which he or she believes shows or tends to
show the innocence of the accused, or to mitigate the
guilt of the accused, or which may affect the credibility
of prosecution evidence.”43 The Rules of the ICC also
provide that the Prosecutor shall, subject to certain
restrictions, “permit the defence to inspect any books,
documents, photographs and other tangible objects in
the possession or control of the Prosecutor”,44 which
are “material to the preparation of the defence or are
intended for use by the Prosecutor as evidence for the
purposes of the confirmation hearing or at trial, as the
case may be, or were obtained from or belonged to the
person”.45 Analogous provisions exist in the statutes
and rules of the ad hoc tribunals.46
In practice this often involves the review and
disclosure of many thousands of pages of material. For
example, in 2015, at the ICC, 40,869 documents
(239,736 pages) were disclosed by the Office of the
Prosecutor.47 This disclosure needs to happen while
protecting, where necessary, the identity of relevant
staff, intermediaries and other persons who may be
endangered because of the work of the prosecuting
entity. One option to assist with this is the use of a
shared database for open source or non-sensitive data,
where information can be shared between the parties
without any actual review or a cumbersome disclosure
process. Moreover, the interplay between the
Prosecutor’s obligation to disclose evidence to the
defence on the one hand and the obligation to respect
confidentiality agreements on the other can also
become problematic48 and contribute to delays. Hence
collection of evidence during the investigation phase
must be done with future disclosure obligations borne
clearly in mind.
5.0 WITNESS PROTECTION
It is very common for prosecutions of
international crimes to take place in locations where

Ibid.
ICTR Rules, id. n. 26, rule 92 bis.
39 Rules of Procedure and Evidence (ICTY) (‘ICTY Rules’) rule 92 bis.
40 ICC Rules, id. n. 36, rule 68 (3).
41 ICTY Rules, id. n. 39, rule 92 ter.
42 See, for example, ICC Rules, id. n. 36, rule 77.
43 Rome Statute, id. n. 7, article 67 (2).
44 ICC Rules, id. n. 36, rule 77.
45 Ibid.
46 See for example, ICTR Rules, id. n. 26, rules 66 -70, as well as ICTY Rules, id. n. 39, rules 66 -70.
47 ‘Third Court’s report on the development of performance indicators for the International Criminal Court’ (ICC 15 November 2017) 20.
48 See for example, Prosecutor V. Thomas Lubanga Dyilo (Judgment on the appeal of the Prosecutor against the decision of Trial Chamber I
entitled ‘Decision on the consequences of non-disclosure of exculpatory materials covered by article 54 (3)(e) agreements and the application
to stay the prosecution of the accused, together with certain other issues raised at the status conference on 10 June 2008’) ICC-01/0401/06 (21 October 2008).
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there is a complex security environment: either ongoing violence or a lack of stability due to an on-going
transition from war to peace. This not only limits
access to witnesses, it also creates issues for the safety
and security of witnesses. This is especially the case
where groups or actors under investigation, or
associated with those under investigation, are still in
power or still retain influence.

5.1 Combating witness interference
Some witnesses are subject to interference,49 and
hence, on occasion, either cease cooperation or recant
their evidence.
In these circumstances, procedural innovations that
allow for admission of previously recorded testimony
can be helpful. For example, at the ICC, the rules of
procedure and evidence50 provide that, the relevant
chamber may allow the introduction of previously
recorded testimony where the previously recorded
testimony comes from a person who has been
subjected to interference. In such a case, previously
recorded testimony may only be introduced if the
Chamber is satisfied of a number of factors, including:
the person has failed to attend as a witness or, having
attended, has failed to give evidence with respect to a
material aspect included in recorded testimony.
Moreover, the failure of the person to attend or to give
evidence has to have been materially influenced by
improper interference, including threats, intimidation
or coercion. An improper interference may relate to
the physical, psychological, economic or other
interests of the person. Additionally, reasonable efforts
should have been made to secure the attendance of the
person as a witness or, if in attendance, to secure from
the witness all material facts known to the witness. A
virtually identical procedural rule is used at the
ICTY.51
The adoption of similar procedural rules, either as
a matter of statutory law, or at least as a judicial
innovation in case law, may assist in combatting the
effects of witness interference in the context of any
prosecution of international crimes, be they at the

international, regional or domestic level.

5.2 Relying less on oral evidence
Another step that can be taken is to rely less heavily
on witness evidence and seek alternate investigative or
prosecutorial options. For example, an increased focus
can be placed on call data records, cell site maps, radio
and telephone intercepts, as well as emails, social
media and records of financial transactions.52 Recent
international criminal practice shows a growing
reliance on digital evidence.53
It is also useful to note the emergence of
organisations that take an innovative approach to
dealing with open-source information. For example,
Bellingcat uses open source and social media
investigation to investigate a variety of subjects. It
brings together contributors who specialise in open
source and social media investigation and creates
guides and case studies so others may learn to do the
same.54 Increased reliance could be placed on such
entities, and they should be emulated where possible.
It is of course essential to ensure the evidentiary
value of the material collected. Hence investigators
and prosecutors must bear in mind the need to
establish a clear and complete chain of custody, and
also ensure that all relevant accompanying metadata is
collected. This may prove crucial at later stages, when
seeking to authenticate and seek admission of the
relevant material. Moreover, as noted by
commentators, “[p]rivacy concerns are far greater and
more salient with digital evidence than with analogue
evidence”.55 This, too, must be borne in mind when
planning and carrying out the collection of digital
evidence, as well as when using the same in court.
6.0 VULNERABLE WITNESSES AND RETRAUMATISATION
Many witnesses in prosecutions of international
crimes will have been subject to trauma. This could
include, for example, victims of sexual crimes.

See, for example, The Prosecutor v. Jean-Pierre Bemba Gombo, Aimé Kilolo Musamba, Jean-Jacques Mangenda Kabongo, Fidèle Babala Wandu and
Narcisse Arido (Public redacted version of judgment pursuant to article 74 of the statute) ICC-01/05-01/13 (19 October 2016).
50 ICC Rules, id. n. 36, rule 68 (2)(d).
51 ICTY Rules, id. n. 39, rule 92 quinquies.
52 For an extensive discussion of digital evidence, see Lindsay Freeman, ‘Digital Evidence and War Crimes Prosecutions: The Impact of
Digital Technologies on International Criminal Investigations and Trials’ (2018) 41 FILJ 283, 280; 290
53 See, for example, The Prosecutor v. Salim Jamil Ayyash, Mustafa Amine Badreddine, Habib Merhi, Hussein Hassan Oneissi and Assad Hassan Sabra
STL-11-01 (2018), where heavy reliance was placed on telecommunications evidence.
54 ‘About’ (Bellingcat) <https://www.bellingcat.com/about/> accessed 1 February 2019.
55 See Lindsay Freeman, ‘Digital Evidence and War Crimes Prosecutions: The Impact of Digital Technologies on International Criminal
Investigations and Trials’ (2018) 41 FILJ 283, 334.
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Testifying before a court, in the presence of the
accused, could amount to an additional trauma for the
victim-witness.56 Hence, in order to reduce such
trauma, procedural innovations to reduce the extent of
oral testimony, or to reduce the waiting time before
testimony, should be adopted. These can include
several of the options discussed above, such as
introducing statements in lieu of testimony or the early
examination of witnesses as a unique investigative
opportunity so that the witnesses do not have to relive
their memories several years down the road when a
trial eventually takes place.
On occasions where traumatised victims of sexual
violence do testify, it is important to adopt procedural
protections to ensure that that the trauma of testifying
is mitigated. For example, the ICC rules of procedure
and evidence provide that, subject to the chamber’s
general authority to rule on the relevance or
admissibility of any evidence, a chamber shall not
admit evidence of the prior or subsequent sexual
conduct of a victim or witness.57 Moreover, rules also
provide that where there is an “intention to introduce
or elicit, including by means of the questioning of a
victim or witness, evidence that the victim consented
to an alleged crime of sexual violence, or evidence of
the words, conduct, silence or lack of resistance of a
victim or witness”, 58 notification is to be provided to
the chamber which shall “describe the substance of the
evidence intended to be introduced or elicited and the
relevance of the evidence to the issues in the case”.59
The chamber is then required to take into account
whether that evidence has a sufficient degree of
probative value to an issue in the case, and the
prejudice that such evidence may cause.
It will also be useful to have general principles
regarding evidence in the context of sexual violence.
For example, at the ICC, the rules of procedure and
evidence set out a number of such principles that can
be adopted in other contexts: firstly consent cannot be
inferred by reason of any words or conduct of a victim
where force, threat of force, coercion or taking
advantage of a coercive environment undermined the

victim’s ability to give voluntary and genuine
consent;60 secondly, consent cannot be inferred by
reason of any words or conduct of a victim where the
victim is incapable of giving genuine consent;61 thirdly,
consent cannot be inferred by reason of the silence of,
or lack of resistance by, a victim to the alleged sexual
violence;62 and fourthly, credibility, character or
predisposition to sexual availability of a victim or
witness cannot be inferred by reason of the sexual
nature of the prior or subsequent conduct of a victim
or witness.63
7.0 LIMITED RESOURCES AND THE NEED
TO PRIORITISE
Case selection – i.e. choosing cases to investigate
and prosecute – must in all cases be an informationand evidence-driven process. This means that the
prosecuting entity should select and pursue cases only
if the information and evidence available or accessible,
including upon investigation, can reasonably justify
the selection of a case.64 However, even within this
category of cases that are reasonably justified, further
choices have to be made. Any entity investigating and
prosecuting international crimes will have limited
financial, human and other resources. Hence it is
unlikely that any such entity can investigate and
prosecute all suspected perpetrators of international
crimes, regardless of whether it has national, regional,
or international reach. Additionally, it may well be
that it is not in the public interest to investigate and
prosecute all perpetrators (e.g. perpetrators who were
children at the time of the commission of the crimes).
The Rome Statute, for example, provides at article 26
that “[t]he Court shall have no jurisdiction over any
person who was under the age of 18 at the time of the
alleged commission of a crime.”
Hence, in a situation where one is limited to a
discrete number of feasible and appropriate cases, the
question has to be asked: what type of cases should the
prosecuting entity bring? For example, should the
cases be of high-level suspects since they wielded the

See in this context Leah Nelson, ‘Testifying in Court can Amplify Trauma for Victims of Childhood Sexual Abuse’ (Association for
Psychological Science 1 August 2006) <https://www.psychologicalscience.org/observer/testifying-in-court-can-amplify-trauma-for-victimsof-childhood-sexual-abuse> accessed. However, for a contrary finding see Ulrich Orth & Andreas Maercker, ‘Do Trials of Perpetrators
Retraumatize Crime Victims?’ (2004) 19 JIV 212
57 ICC Rules, id. n. 36, rule 71.
58 Ibid. rule 72 (1).
59 Ibid.
60 Ibid. rule 70 (a).
61 Ibid. rule 70 (b).
62 Ibid. rule 70 (c).
63 Ibid. rule 70 (d).
64 See, for example, Office of the Prosecutor, ‘Policy Paper on Case Selection and Prioritisation’ (ICC 15 September 2016) para 21.
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most influence? Mid-level suspects who had more
operational functions? Low-level suspects since they
were the direct perpetrators of the crimes? Which
choices will maximise the impact of the limited
number of feasible prosecutions?
One option is to focus almost exclusively on the
most senior leaders within the group of feasible
suspects or the accused. For example, at the ICTY, the
rules of evidence and procedure65 provide that on
receipt of an indictment for review, the Bureau (a body
composed of the President, the Vice-President and the
Presiding Judges of the Trial Chambers) has to
determine whether the indictment, prima facie,
concentrates on one or more of the most senior leaders
suspected of being most responsible for crimes within the
jurisdiction of the Tribunal. If the Bureau determines
that the indictment does not meet this standard, the
indictment is returned. This does not reflect the early
practice of the ICTY, which featured a number of lowand mid-level accused. However, it was a later
innovation added in light of a UN Security Council
Resolution that called on the ICTY “in reviewing and
confirming any new indictments, to ensure that any
such indictments concentrate on the most senior
leaders suspected of being most responsible for
crimes”.66
However, it is preferable to take a more nuanced
approach, retaining in the prosecuting entity some
flexibility to choose between high-level, mid-level or
low-level suspects based on, for example, the stage of
the investigation and the precise actions and de facto
position of authority of the individual suspects.
Regarding the stage of the investigation, it may well be
that early in an investigation it is useful to investigate
and prosecute a number of low-level suspects in order
to build the evidentiary underpinnings that can
support a prosecution of a high-level suspect.
For example, the ICC Prosecution’s Case
Selection Policy states “In order to perform an
objective and open-ended investigation, the Office will
first focus on the crime base in order to identify the
organisations (including their structures) and
individuals allegedly responsible for the commission of

the crimes. That may entail the need to consider the
investigation and prosecution of a limited number of mid- and
high-level perpetrators in order to ultimately build the
evidentiary foundations for case(s) against those most responsible.
The Office may also decide to prosecute lower levelperpetrators where their conduct has been particularly
grave or notorious.”67 The ICC Prosecution Case
Selection Policy clarifies that “[t]he notion of the most
responsible does not necessarily equate with the de jure
hierarchical status of an individual within a structure,
but will be assessed on a case-by-case basis depending
on the evidence. As the investigation progresses, the
extent of responsibility of any identified alleged
perpetrator(s) will be assessed on the basis of, inter alia,
the nature of the unlawful behaviour; the degree of
their participation and intent; the existence of any
motive involving discrimination; and any abuse of
power or official capacity”.68
The latest (2016-2018) strategic plan of the Office
of the Prosecutor echoes this approach, stating: “where
deemed appropriate, the Office will implement a
building-upwards strategy by first investigating and
prosecuting a limited number of mid- and high-level
perpetrators in order to ultimately have a reasonable
prospect of conviction for the most responsible.”69 The
plan adds that: “…the Office will first focus on a wide
range of crimes to properly identify organisations,
structures and individuals allegedly responsible for
their commission. It will then consider mid- and highlevel perpetrators in its investigation and prosecution
strategies to build the evidentiary foundations for
subsequent case(s) against those most responsible, if it
cannot directly prove the responsibility of the latter.
The Office will also consider prosecuting lower level
perpetrators where their conduct was particularly
grave and has acquired extensive notoriety.”70
8.0 FAIR TRIAL ISSUES
Prosecutions of international crimes have, on
occasion, been criticised for not adequately protecting
the rights of suspects or the accused. For example, the
International Military Tribunal, set up to try upperechelon Nazi leaders, has been criticised for not

ICTY rules, id. n. 39, rule 28 A.
The Hague, ‘Judges Amend Rule 28 at Extraordinary Plenary’ (ICTY 8 April 2004) <http://www.icty.org/en/press/judges-amendrule-28-extraordinairy-plenary> accessed 1 February 2019.
67 Office of the Prosecutor, ‘Policy Paper on Case Selection and Prioritisation’ (ICC 15 September 2016) para 42 (emphasis added).
68 Office of the Prosecutor, ‘Policy Paper on Case Selection and Prioritisation’ (ICC 15 September 2016) para 43.
69 Office of the Prosecutor, ‘Strategic Plan 2016-2018’ (ICC 2015) para 36.
70 Office of the Prosecutor, ‘Strategic Plan 2016-2018’ (ICC 2015) para 36.
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providing adequate time to the defendants to prepare
their defence;71 not providing access to certain
evidence held by the prosecution prior to the trial;72
not allowing for the cross examination of certain
witnesses;73 and not providing for appellate review.74
The ICTY and ICTR have also been criticised, for,
inter alia, allowing certain witnesses to shield their
identity from the defence.75
It is vital that the rights of suspects and the accused
are protected at all stages of investigations and
prosecutions of international crimes. The standard
protections of international human rights law must
apply. During the course of investigations, no person
should be subjected to arbitrary arrest or detention.76
It is important to ensure that no person is compelled to
incriminate themselves or to confess guilt.77 Nor
should any person be subjected to any form of
coercion, duress or threat, to torture or to any other
form of cruel, inhuman or degrading treatment or
punishment.78 If a person is questioned in a language
other than a language the person fully understands and
speaks, she or he must have interpretation and access
to relevant translations.79 Importantly, where there are
grounds to believe that a person has committed a
crime within the jurisdiction of the Court and that
person is about to be questioned, that person should
be informed, prior to being questioned, that there are

such grounds.80 Such a person must have the right to
remain silent81,to have legal assistance,82 and to be
questioned in the presence of counsel.83
During the course of pre-trial and trial proceedings,
the accused must be entitled to a public, fair and
impartial hearing. This must include protection of her
or his right to be informed promptly and in detail of
the nature, cause and content of the charge, in a
language which the accused fully understands and
speaks.84 The accused must also be entitled to
adequate time and facilities for the preparation of the
defence and to communicate freely with counsel;85 to
be tried without undue delay;86 and to conduct the
defence in person or through legal assistance.87
The accused must also be entitled to examine, or
have examined, the witnesses against him or her and
to obtain the attendance and examination of witnesses
on his or her behalf under the same conditions as
witnesses against him or her.88 He or she must also be
entitled to the assistance of a competent interpreter
and such translations as are necessary to meet the
requirements of fairness.89 Importantly, the accused
must not to be compelled to testify or to confess guilt
or to remain silent, without such silence being a
consideration in the determination of guilt or
innocence.90 Neither should there be any reversal of

Tessa McKeown, ‘The Nuremberg Trial: Procedural Due Process at the International Military Tribunal’(2014) 45 VUWLR 109, 126
(“the limited time granted to the defendants to prepare their defence and the barriers they faced in accessing the necessary evidence to
prepare those defences is arguably one of the grossest breaches of due process rights at Nuremberg”).
72 Id. n. 27. See further Otto Kranzbuhler, ‘Nuremberg Eighteen Years Afterwards’ in Guenael Mettraux (ed), Perspectives on the Nuremberg
Trial (New York, Oxford University Press 2008) 436; Hans Laternser ‘Looking Back at the Nuremberg Trials’ in Guenael Mettraux (ed),
Perspectives on the Nuremberg Trial (New York, Oxford University Press 2008) 475.
73 Tessa McKeown, ‘The Nuremberg Trial: Procedural Due Process at the International Military Tribunal’ (2014) 45 VUWLR 109, 128;
129.
74 Gerry Simpson Law, War and Crime: War Crimes Trials and the Reinvention of International Law (Cambridge, Polity Press 2007) 115; The
Nuremberg Trial: Tessa McKeown, ‘The Nuremberg Trial: Procedural Due Process at the International Military Tribunal’ (2014) 45
VUWLR 109, 130; 131. Charter of the Nuremberg Tribunal (adopted and entered into force 8 August 1945) 82 UNTS 279, article 26:
“The judgment of the Tribunal as to the guilt or the innocence of any Defendant […] shall be final and not subject to review”.
75 Regarding the ICTY, see Monroe Leigh, ‘Witness Anonymity is Inconsistent with Due Process’ (1997) 91 AJIL 80. Regarding the
ICTR, see Joanna Pozen, ‘Justice Obscured: The Non-Disclosure of Witnesses’ Identities in ICTR Trials’ (2006) 38 NYUJILP 281.
76 Rome Statute, id. n. 7, article 55 (1)(d); International Covenant on Civil and Political Rights (adopted 16 December 1966 entered into
force 23 March 1976) 999 UNTS 171 (‘ICCPR’), article 9 (1).
77 Rome Statute, id. n. 7, article 55 (1)(a).
78 Ibid. article 55 (1)(b); ICCPR, id. n. 76, article 7.
79 Ibid. article 55 (1)(c).
80 Ibid. article 55 (2)(a).
81 Ibid. article 55 (2)(b).
82 Ibid. article 55 (2)(c).
83 Ibid. article 55 (2)(d).
84 Rome Statute, id. n. 7, article 67 (1)(a); ICCPR, id. n. 76, article 14 (3)(a).
85 Rome Statute, id. n. 7, article 67 (1)(b); ICCPR, id. n. 76, article 14 (3)(b).
86 Rome Statute, id. n. 7, article 67 (1)(c); ICCPR, id. n. 76, article 14 (3)(c).
87 Rome Statute, id. n. 7, article 67 (1)(d); ICCPR, id. n. 76, article 14 (3)(d).
88 Rome Statute, id. n. 7, article 67 (1)(e); ICCPR, id. n. 76, article 14 (3)(e).
89 Rome Statute, id. n. 7, article 67 (1)(f); ICCPR, id. n. 76, article 14 (3)(f).
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the burden of proof or any onus of rebuttal imposed
on the accused.91 All persons should be presumed
innocent until proved guilty.92
An adequately resourced, professional defence is
crucial in order to ensure that the norms set out above
are enforced. Hence it is vital that any accused are
afforded competent counsel, and that adequate legal
and administrative support is provided to such counsel
in a manner that ensures equality of arms. Thought
should be given to the establishment of a defence
office, capable of bearing some of the administrative
burden for the defence teams, providing training, and
acting as a central repository for certain resources,
such as legal research materials.93 For example, at the
international level, all courts provide legal aid for
defendants who do not have the resources to pay for
their own defence. At the Special Tribunal For
Lebanon, the Defence Office is organised as an official
organ of the Court.94 “The Defence Office has three
main responsibilities: administration of the Office,
support for defence counsel and the effective
protection of the defence rights and the accused”.95 At
the ICC, an Office of Public Counsel for Defence
exists within the Registry. “The tasks of this Office
include representing and protecting the rights of the

defence during the initial stages of the investigation”,96
and “providing support and assistance to defence
counsel and to the person entitled to legal assistance,
including, where appropriate, legal research and
advice and appearing before a chamber in respect of
specific issues”.97
9.0 CONCLUSION
As noted at the beginning of this chapter, the
prosecution of international crimes is not a panacea for
all the ills faced by a society transitioning from a period
of conflict. Moreover, assessing and calibrating the
impact of the prosecution of international crimes is a
difficult task. However, international criminal law and
practice as a field today is no longer at a nascent stage.
Many prosecutions of international crimes have now
taken place, in international, hybrid, and domestic
courts. As is evident from the brief review above, many
challenges have been faced and many difficult lessons
have been learned. It is vital that these lessons are
disseminated widely and used when planning and
implementing future justice efforts in transitioning
societies.

Rome Statute, id. n. 7, article 67 (1)(i).
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93 For a discussion in greater detail, see Annie O'Reilly and Pubudu Sachithanandan, ‘A Post-Conflict Criminal Justice Mechanism for Sri
Lanka: Practical Challenges and Next Steps’ in Bhavani Fonseka and Vikalpa Pratipatti Kēndraya (eds), Transitional Justice in Sri Lanka:
Moving Beyond Promises (Colombo, Centre for Policy Alternatives 2017).
94 ‘Structure of the STL: Defence’ (Special Tribunal for Lebanon) <https://www.stl-tsl.org/en/about-the-stl/structure-of-the-stl/defence2> accessed 1 February 2019.
95 ‘Structure of the STL: Defence Office’ (Special Tribunal for Lebanon) <https://www.stl-tsl.org/en/about-the-stl/structure-of-thestl/defence-2/defence-office-69> accessed 1 February 2019.
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