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Executive Summary 

Despite constitutional protection, scholars and students in Germany face growing pressure to 
self-censor, particularly when expressing views on the Israeli government’s conduct in the 
Middle East. We witness gaps between protections provided by the constitution and legal norms 
on the one hand, and measures imposed by universities and state authorities that undermine 
these protections, often in the name of fighting antisemitism, on the other. The gaps are often 
caused by the proliferating and shifting political taboos (the "red lines") which have no clear 
legal basis or consensus but can be deeply consequential. These gaps in turn create grey zones 
of uncertainty that have been used to police and academic conducts and the expression of 
opinions.  
 
Migrant scholars and students face even higher uncertainty. Loss of employment or student 
status, combined with criminal complaints, can directly jeopardize residence permits and 
pathways to naturalization. Migration law thus amplifies the personal cost of participating in 
academic and political debate – threatening not only individuals, but the diversity of knowledge 
and perspectives on which open societies depend.  
 
In order to clarify current situation and empower scholars, especially those with migrant status, 
this report examines how this pressure operates legally and what tools exist to assist resistance. 
Based on ethnographic interviews and legal analysis, it identifies four areas of concerns, and 
four legal fields that correspond to the four areas of concerns, in which the contestation over 
academic freedom is particularly acute but which also offer legal space and legal instruments to 
defend academic freedom:  
 
1. The Organization of Academic Events and Public Speech / Academic Freedom and Freedom 
of Expression 
2. Student Protests / Freedom of Assembly and Criminal Law 
3. Disciplinary Measures at the Workplace / Labor Law 
4. Defamation / Media Law 
5. Implications for residence status and citizenship / Migration Law 
 

 

 

 

Important notice: 

The legal information provided here is intended for general informational purposes only. 

It is meant to offer guidance and orientation, but it does not constitute legal advice and 

does not replace consultation with a qualified legal professional.  

The authors of of this report do not provide individual legal advice. 
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0. Introduction to the Project 

Academic freedom is under pressure worldwide as various illiberal forces seek to 
discredit, discipline and control research and education. Migrant scholars (including 
students) are disproportionately affected at a time when their transnational 
perspectives, knowledge and connections are needed for scientific advancement and 
democratic resilience. In Germany, as political taboos (red lines) proliferate and shift, 
these scholars face uncertain legal grey zones when they express political opinions, 
despite constitutional protections for academic freedom. Such grey zones undermine 
academic freedom, trust in the law and efforts to internationalize research. This report 
analyses how migrant scholars have experienced the emerging grey zones, the nature 
of the restrictions and the legal instruments that scholars can use to defend their 
freedom.  

A response to surprise, confusion and fear  

This project began as a response to feelings of surprise, confusion, anxiety and 
powerlessness provoked by governmental measures to control, discipline and sanction 
scholars in Germany who criticize the government of Israel or express concerns about 
the plight of the Palestinian people in Gaza and the occupied territories. These measures 
included the cancellation of talks or visits by international scholars, the termination of 
contracts, media attacks, warnings from management and pressure from within 
institutions. This was particularly surprising and disturbing in the context of academic 
institutions whose work depends on discursive communication, argumentation and 
diverse forms of knowledge production and exchange – not only for research and 
decision-making, but also for daily functioning. Sanctions are often accompanied (and in 
some cases caused) by hostile and defamatory media coverage. The sanctioning of 
individuals, even in small numbers, creates an atmosphere of fear across society, 
distrust with the system, demoralization at the workplace and a climate of self-
censorship, especially among migrant scholars in junior positions. 

Grey zones, red lines  

Grey zones inevitably emerge since doctrinal legal rules cannot reflect reality in all its 
complexity. They can be countered by clarifying the facts on a case-by-case basis. Since 
2023, however, Germany has experienced a different type of legal uncertainty. It has led 
to an intimidating environment that affects day by day how scholars feel, think, talk and 
perceive themselves, their colleagues and German society. These grey zones are about 
what can be said and what cannot. Academics are increasingly worried that speaking 
out will lead to negative repercussions in the workplace and in public, with many 
remaining unsure about their actual rights and entitlements. 

The grey zones we confront here are distinctive because, while the nature of their 
creation may seem arbitrary, in reality they are composed of politically significant red 
lines. These are drawn by state actors and academic institutions when they apply 
disciplinary and punitive actions. In most cases, these red lines target specific 
expressions, including texts, visual signs or forms of dress which are interpreted in a 
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certain way. They often have no clear legal basis and no consensual definition, they do 
not involve informed consent, and they are thus qualitatively different from legal 
“bottom lines” such as respect for human dignity and the rejection of discrimination.  

As a result, migrant scholars and students experience a divide between the promise and 
expectation of academic and political freedom and the actual practice of sanctions and 
control. They also perceive a divide in the academic community, creating not only an 
urge towards self-censorship but also a loss of trust and a sense of alienation from 
colleagues and the academic setting. This divide must be taken seriously, as it  

(1) undermines the social foundations for the rule of law;  

(2) has a negative impact on the morale and working environment in research and 
teaching institutions; and, furthermore,  

(3) hinders strategies to enrich research and teaching by expanding the international 
basis for higher education in Germany. 

The grey zones identified here affect not only the relationship between individual 
academics and government organizations, but also everyday relationships between 
academic institutions, students, colleagues and friends, and place a particular strain on 
relationships abroad.   

Migrant scholars and students: in between places  

While these concerns have had an impact on the academic world in general, migrant 
academics face special challenges. For the purposes of this study, we define “migrant 
academics” as international academics and students who are temporarily in Germany 
on the basis of academic mobility programs or invitations, all refugee academics and 
students for whom special admission programs have been developed, and foreign 
nationals who are working in academia in Germany. In addition, we have included those 
researchers to whom a “foreigner effect” applies, insofar as certain political attitudes 
are attributed to them based on their name, appearance, clothing or origin. The relevant 
factor for our research is whether a person’s residence status might be revoked, or their 
social standing challenged if they are perceived as transgressing political boundaries.   

This precarious legal and social situation has been highlighted by the Trump 
administration’s border and visa policy in the United States. Apart from their unequal 
legal status, international and migrant scholars are affected in various ways by moral 
accusations and social isolation. Since the red lines are linked to Germany’s specific 
understanding of its historical responsibility, scholars with a migrant background run the 
risk that they might be charged with not respecting this historical sensitivity. This leads 
to their exclusion from professional and social settings. However, these very academics 
and students often migrate to Germany precisely because their freedom has been 
restricted in their home country. They are particularly sensitive to the importance of 
academic liberty, having experienced coercive measures.  
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Indeed, though this project stemmed from the surprise many felt over the sanctions 
faced by international and migrant scholars in Germany, we believe that our research 
has broader implications. It draws attention to the international curtailment of freedom 
of speech and academic freedom, a curtailment that includes targeting the precarious 
position of migrant students and scholars.  

Turn the grey zones into arenas for action  

However, the uncertainties produced in the current grey areas needn’t become fixed 
rules aimed at control and intimidation. It is equally possible to turn a grey zone into an 
empowering arena for action, so long as we clarify the legal nature of the measures used 
to create the chilling effect and identify the legal grounds and instruments available for 
protecting academic freedom in the current context. The law does not operate solely as 
an instrument of limitation and discipline but can also provide resources for migrant 
scholars and their institutions to defend their freedom of research, teaching, public 
engagement, labor rights and institutional participation. Rather than serving to 
rationalize existing political or public discourse retrospectively, the law can provide a 
contested field where the very conditions of scholarship and academic freedom are 
negotiated. The law structures how people belong within a community, their mobility, 
institutional inclusion and public visibility. In this way, it creates possibilities for free 
scholarly practice. At the same time, the law offers a critical and strategic normative tool 
to flag restrictions on academic freedom, to articulate them within a legal framework 
and equally to provide avenues for resisting them. 

 More specifically, we have investigated the following questions:  

To what extent do the various measures that interfere with academic freedom, as 
illustrated by our interview material, have any legal basis? For example, does a 
supervisor have any legal grounds to tell a supervisee that he/she must stop expressing 
certain political views on social media in a private capacity? 

What factors facilitate the undermining of the otherwise clear and strong promise of 
academic freedom? These might include a lack of mechanisms to protect the job security 
of junior researchers, a concentration of administrative power, excessive concerns 
about the “public image” of an institution or misunderstandings about immigration law 
and residence regulations. What is the legal framework for defending academic freedom 
and what strategies does it permit? How can an awareness of the contradictions and 
inconsistencies of political interference help to resist it?  

What legal arguments can a person invoke to defend his/her right to freedom of 
expression in a particular academic context? Are views deemed “unacceptable” by 
management, for example, still be protected by the law? 

What should scholars and students who are not German citizens be aware of in 
protecting their rights? Are there any rights available to citizens that are not available to 
non-citizens, whether because of legal distinctions, administrative measures or social 
relations? What additional sanctions might be employed against migrants?  
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In sum, the purpose of this report is to sharpen our understanding of the conditions 
under which academic freedom can be curtailed in Germany and to develop legally 
sound arguments for resisting political control and defending academic freedom.   

Methodology: legal analysis of lived experience  

The study began in 2024 with conversations between members of the Department of 
Economic Experimentation at the Max Planck Institute for Social Anthropology, the 
Department "Migration in Global Perspective" at the Berlin Institute for Integration and 
Migration Research at Humboldt University and the European Center for Constitutional 
and Human Rights. Over the course of a series of online and in-person meetings, we 
decided to create a document that spoke to the concerns of migrant scholars and would 
empower them in concrete ways. As such, we sought both to understand their 
subjective experiences better and to identify their legal rights to enhance their academic 
freedom.  

To refine our understanding of their concerns, we conducted interviews with 27 scholars 
active in German academia, including 21 foreigners and 6 German citizens. We identified 
the interviewees through existing networks and self-nomination of interview subjects. 
There is a preponderance in the sample of social science and humanities scholars. 
However, they come from a wide diversity of countries, including South and East Asia, 
North and South America, West Asia, North Africa and Europe, and they are diverse in 
other respects such as religion, university status and research interest. 

The aim of the interviews was not so much legal fact-finding as exploring the 
experiences, concerns and questions of migrant scholars. The interviews lasted 
approximately two hours and were semi-structured (with guidelines on key 
questions/areas of information to be covered as well as space for spontaneous 
conversation). The focus was on actual experiences, emotional responses and thinking 
processes (including questions that emerged during the interview). The limited size of 
this non-random sample means that our interview outcomes should not be taken as 
representative of all migrant scholars in Germany. Rather, they serve to illustrate 
experiences of confusion, alienation and self-censorship and to identify specific 
situations of legal relevance that gave rise to these experiences. Their concerns 
revolved, albeit in different ways, around how to safeguard academic debate that is both 
responsible and free from intimidation. 

Based on these interviews, researchers at the European Center for Constitutional and 
Human Rights identified questions that needed to be legally clarified. Legal experts in 
relevant fields (e.g. labor law or constitutional law) were invited to provide detailed 
comments on the legality of specific pressures or threats along with suggestions for 
legally grounded response strategies. The ECCHR team also conducted additional desk 
research and interviews with legal practitioners to contextualize these specific legal 
assessments in light of broader ongoing legal and political developments.  
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1. ACADEMIC INSTITUTIONS AS SPACES FOR 
SCHOLARLY DEBATE 

Academic Freedom and Freedom of Speech under Pressure 

 

Over the past two years, politicians and heads of universities have attempted to 
influence or restrict academic events on the conflict between Palestine and Israel. 
Scholars report that they are afraid to talk about their research in public and have 
adapted their teaching for fear of defamation or disciplinary measures. We also 
observed growing pressure on those researching and teaching social justice issues like 
colonialism and gender studies. All of this is leading to increased uncertainty among 
researchers, teachers and students about how they can contribute their scholarly and 
scientific expertise to academic and public debate.  

Against this backdrop, we address questions that academic staff and students may have 
about the exercise of academic freedom and freedom of expression in relation to 
research, teaching activities and the organization of academic events.  
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Introduction: Academic freedom under pressure 

Many of those we interviewed stated that they do not participate in public debate 
because of the heated atmosphere and potential consequences. Initial surveys paint a 
picture of self-censorship among academic whose research relates to the Israeli-
Palestinian conflict. Across the board, academics who do contribute to this debate now 
routinely experience personal threats. This deprives public debate of significant 
expertise and limits the diversity of scholarly positions around this conflict that could 
otherwise enhance differentiated analysis. 

Apart from threats to academics and self-censorship, other trends observed at German 
universities are placing academic freedom at risk. Although the autonomy of higher 
education institutions is enshrined in Germany’s Basic Law, political decision-makers fail 
to respect that autonomy when they call for an event to be cancelled by the university 
administration or by the organizers, or when they seek to influence the composition of 
a panel. Universities have yielded to this pressure on a number of occasions. It is hardly 
novel that invited speakers in higher education should at times stir up controversy.  Their 
words and the heated exchanges they can foster are a necessary part of the public 
negotiation over shared fundamental values and the limits of what can be said. 
Whenever executive officers attempt to restrict the framework for discourse, that 
framework’s quality is negatively affected. Over the last two years, this issue has 
become particularly poignant during discussions on Israel’s conduct in both Gaza and 
the West Bank, and whether specific criticisms of this conduct should be considered 
legitimate or anti-semitic. Here the “Staatsräson” proclaimed by Germany’s federal 
government runs the risk of constraining research and academic discussion devoted to 
the definition of antisemitism as well as research into state violence and its legal 
assessment. The pressure is not confined to demands to exclude certain speakers and/or 
their positions from the debate. Sometimes events are canceled by arguing that safety 
cannot be guaranteed for all participants in the event of a countermobilization. This 
turns a debate about justifying positions on the Israeli-Palestinian conflict into a debate 
about campus security. 

The overall effect is to generate a nervous university climate and to endanger the 
university’s role as a space to produce knowledge. For a range of individuals, the 
decision to and express a view by invoking academic freedom incurs additional risks: 
they stand to face consequences that hinge on citizenship, employment status and 
positionality. For academics and students from abroad or with a background of 
migration, exercising academic freedom is complicated in various respects. First, the 
threat of disciplinary measures may have an impact on their residence status or 
citizenship. In the case of Palestinian and Jewish scholars, academic credentials are 
sometimes challenged due to their biographical links with the conflict, or else these 
experts may find their role reduced to that of an affected party. In the debate about 
what can and cannot be said about the Israeli-Palestinian conflict, German academics, 
who are likewise parties to this conflict, do not have their credentials questioned. This 
creates an uneven playing field for participating in discourse by ruling out positions 
perceived as especially controversial. As a result, perspectives that are key to 
understanding and managing the conflict are excluded from the production of 

https://www.fu-berlin.de/en/presse/informationen/fup/2025/fup_25_147-interact-studie-wissenschaftsfreiheit-nahostkonflikt/index.html
https://archiveofsilence.org/
https://verfassungsblog.de/staatsrson-empty-signifier-or-meaningful-norm/
https://www.ecchr.eu/en/grey-zones/potential-consequences-for-residency-status-and-citizenship/
https://www.ecchr.eu/en/grey-zones/potential-consequences-for-residency-status-and-citizenship/
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knowledge. The impact is especially severe on doctoral students and postdocs who have 
temporary contracts and are hence more dependent on the support of their 
supervisors.  

Within a society, academics play a significant role in identifying social problems and 
providing the language and concepts to understand and manage political conflicts. As 
such, we require academics who can confidently exercise and defend their rights to 
academic freedom and freedom of opinion. For this to be equally possible for all, it is 
not enough for individuals to cite their academic freedom. Under the current 
circumstances, it is more important to organize, to support one another and to 
campaign for a university where the material and structural conditions are available for 
the acknowledgement and tolerance of myriad perspectives and approaches—all in the 
name of the production of knowledge. 

First and foremost, university administrations have a duty to champion academic 
freedom. This means working within the university to eliminate structural discrimination 
and dependent relationships by listening to those concerned. When university 
administrations come under pressure from the general public or from politicians, they 
must invoke their constitutional autonomy as a crucial pillar of academic freedom. This 
means, among other things, that when an academic event is being held, the 
administration should draw attention to the scholarly competence of the professors and 
academic staff involved. If they do not, the constraints currently being rehearsed in 
society by executive powers will be easier to roll out into other areas in future.   
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Q1: Under what circumstances can the university or funding bodies 

impose requirements on my research projects? 

“Arts and sciences, research and teaching shall be free.” Article 5(3) 
sentence 1 of the German Basic Law protects both individual and 

institutional freedom of research. In particular, it protects the free choice of research 
topics, methods, and the implementation and utilization of findings. In addition, the 
Basic Law guarantees respect for equal treatment and the principle that no one should 
be disadvantaged because of their political opinions. Political selection in the allocation 
of state research funds would violate this prohibition of discrimination and the freedom 
of research. 

Universities are free to impose organizational or administrative requirements within the 
scope of their institutional autonomy and in compliance with fundamental rights (for 
example, to ensure “good scientific practice” or comply with ethical standards and 
budgetary provisions). However, influencing the content of a research project would 
constitute an infringement of the freedom of research protected by the Basic Law and 
it requires special justification. 

Third-party funders, both public and private, may set objective, transparent funding 
criteria, such as thematic priorities or cooperation requirements. This does not 
constitute impermissible interference with the freedom of research as long as 
researchers are not obliged to participate in these programs. It would be inadmissible, 
on the other hand, to allocate funds based on the applicants’ political views rather than 
on objectively justified criteria. Such a differentiation would violate both the principle 
of equal treatment and the prohibition of political discrimination and would, moreover, 
usually constitute interference with the freedom of research.  

The German Ministry of Research can, for example, set up a research funding program 
to combat antisemitism that invites proposals for projects about antisemitic discourse 
in Germany or Europe, including discourse related to the conflict between Israel and 
Palestine. This is because the objective is clearly defined (prevention of antisemitism) 
and researchers are free to decide whether to apply. The evaluation is based not on 
political opinion, but rather on academic quality and funding eligibility. The program 
does not constitute an impairment of research freedom as no content is excluded if it 
objectively fulfills the thematic framework.  

By contrast, it would be inadmissible for a public funding body to reject an application 
for a project on Israeli occupation policy in the West Bank because the applicant had 
made statements critical of Israel in the past, even though the project formally meets 
the criteria for the call for proposals. Such a rejection would constitute discrimination 
on the grounds of political opinion. It would not be objectively justified, because the 
decision would derive not from the content of the project or from any academic criteria, 
but from the researcher’s political stance. Furthermore, such an exclusion would, by 
effectively suppressing a certain perspective on the conflict between Israel and 
Palestine, constitute an infringement of the freedom of research.  

https://www.gesetze-im-internet.de/englisch_gg/englisch_gg.html#p0035
https://opinioiuris.de/entscheidung/3910
https://www.gesetze-im-internet.de/englisch_gg/englisch_gg.html#p0027
https://www.gesetze-im-internet.de/englisch_gg/englisch_gg.html#p0027
https://www.gesetze-im-internet.de/englisch_gg/englisch_gg.html#p0035
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If funding is officially denied for any other reason ‒ such as an alleged lack of “academic 
quality” or “social relevance” or else “incompatibility with funding guidelines” ‒ even 
though the decisive factor was the applicant’s political stance, this constitutes covert 
discrimination. This is just as unlawful but much more difficult to prove. It is an 
established principle of public law, however, that prima facie evidence of discrimination, 
such as striking deviations from previous funding decisions or inconsistent reasoning, is 
sufficient to reverse the burden of proof.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

https://www.gesetze-im-internet.de/englisch_agg/englisch_agg.html#p0127
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Q2: Under what circumstances can the university impose restrictions 

on my course content? Can I be penalized for what I say in the 

classroom? 

Generally speaking, a university cannot dictate the content of teaching 
or penalize what is said in a classroom because Article 5(3) sentence 1 of the German 
Basic Law provides broad protection for academic freedom, which covers both the 
choice of topics and the content of teaching. Instructors may be required to meet certain 
organizational requirements, such as examination regulations, accreditation 
requirements or general study objectives. However, these requirements must not 
undermine academic freedom, as this would disregard the intrinsic rationale of 
academic research and teaching. Academic freedom is undermined whenever 
organizational requirements functionally amount to content control. This occurs, for 
example, if the university prescribes or prohibits specific academic viewpoints, excludes 
critical or politically sensitive perspectives, demands prior approval of teaching 
materials, formulates learning outcomes so narrowly that alternative approaches 
become impossible, or penalizes instructors for academically substantiated statements 
made in class. Such measures exceed the university’s legitimate organizational purposes 
and are incompatible with Article 5(3) sentence 1 of the Basic Law. 

The specific regulations adopted by the federal states must comply with the principles 
of the Basic Law outlined above. In Berlin, for example, academic and artistic freedom 
is regulated by the Berlin Higher Education Act in its Section 5. This act stipulates that 
freedom of teaching includes the content and methodological design of courses (within 
the university’s educational objectives) as well as the right to express scholarly and 
artistic opinions. While university administrators can make decisions about how to 
organize teaching and can adopt and enforce study and examination regulations, they 
must not impair the freedom of teaching.  

Freedom of teaching includes being able to adopt a position on a controversial topic, 
such as the current situation in Israel/Palestine. This falls within the scope of protection 
if it is embedded in argumentation and is academically sound. For example, a lecturer 
who argues that Israel’s warmaking in Gaza constitutes “genocide” and supports that 
argument with reference to the literature of international law is exercising a protected 
freedom and the university is not entitled to respond with disciplinary measures. 
However, if the same lecturer were to refer to Israelis in general as murderers and 
employ antisemitic clichés rather than reasoned argument and factual evidence to 
evaluate Israeli state policies, their case would lack academic foundation and the 
university would be entitled to apply disciplinary measures. In general, whether a 
statement made in a classroom – or in public – can be penalized depends on whether it 
violates applicable law or university standards. There are potential legal limits to what 
can be said.  

• Defamation and slander: If a statement made during a course violates the 
personal rights of third parties by, for example, putting forward false factual 
claims that damage a person’s reputation, this could have legal consequences. 

https://www.gesetze-im-internet.de/englisch_gg/englisch_gg.html#p0035
https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/2016/02/ls20160217_1bvl000810en.html
https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/2016/02/ls20160217_1bvl000810en.html
https://www.gesetze-im-internet.de/englisch_stgb/englisch_stgb.html#p1893
https://www.gesetze-im-internet.de/englisch_stgb/englisch_stgb.html#p1895
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• Incitement to hatred: If a lecturer says something during a course that disturbs 
public order or incites hatred against particular ethnic, racial, religious or 
national groups, this may be punishable. That is especially relevant if the 
statement incites violence or discrimination. According to German criminal law, 
public order is disturbed when a statement is objectively capable of endangering 
peaceful social coexistence by inciting hostile attitudes, legitimizing 
discrimination or violence, or dehumanizing a protected group, thereby creating 
a climate of fear or aggression. 

• Insult: If the lecturer’s statements contain insults that attack the dignity of 
others, this could be punishable. 

• Discrimination: Statements that contain discriminatory (such as racist) content 
may violate anti-discrimination laws and lead to penalties. 

• Violations of university guidelines: Universities have internal regulations and 
codes of conduct that must be observed while teaching. Lecturers who violate 
these regulations may face disciplinary action. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

https://www.gesetze-im-internet.de/englisch_stgb/englisch_stgb.html#p1384
https://www.gesetze-im-internet.de/englisch_stgb/englisch_stgb.html#p1907
https://www.gesetze-im-internet.de/englisch_agg/index.html
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Q3: What do I need to bear in mind when expressing my views as an 

academic at public events or on social media?  

When making public statements, whether at events, in the media or on 
social networks, academics are protected by both freedom of 

expression and, under certain conditions, academic freedom. For statements to be 
protected by academic freedom, they must refer to verifiable research findings. The 
protection of freedom of expression is broader.  

Freedom of expression is guaranteed in Germany’s Basic Law. It protects the right of 
every person to freely express and disseminate their opinions in speech, writing and 
pictures. These are subjective value judgments that do not necessarily have to be based 
on well-substantiated knowledge or methodology. These statements may, for example, 
relate to political, social or ethical issues. Article 5(2) of the Basic Law defines the limits 
of freedom of expression. In particular, it is subject to general laws (such as criminal law, 
civil service law) and the protection of personal dignity. 

The scope of protection for academic freedom, enshrined in Article 5(3), is more 
narrowly defined. This freedom is guaranteed to anyone who is (or wishes to become) 
involved in academic work. It protects research activities, i.e., the acquisition of 
methodically organized, verifiable, comprehensible knowledge as well as its publication 
and circulation. This means that statements made on talk shows, in newspaper 
interviews or on social media may also fall under academic freedom if they are form part 
of a recognizable debate among specialists and refer to related research results. 
Academic freedom encompasses both “research” and “teaching” in recognition of the 
close relationship between the two. Research and teaching are by no means only 
undertaken by universities and research institutions but are central to the scholarly and 
scientific activity of individuals.  

It is not always easy to distinguish academic freedom from freedom of expression. 
According to established case law, the decisive factor is whether the statement is based 
on methodologically verifiable findings and can be classified as scientific or scholarly 
discourse. However, the norm not only protects prevailing scholarly views or scientific 
theories. It extends to minority opinions, research approaches and results that 
eventually prove to be erroneous or misguided, as well as unorthodox or intuitive 
methods.  

 

 

 

 

https://www.gesetze-im-internet.de/englisch_gg/englisch_gg.html#p0035
https://www.gesetze-im-internet.de/englisch_gg/englisch_gg.html#p0035
https://www.gesetze-im-internet.de/englisch_gg/englisch_gg.html#p0035
https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/DE/2010/07/rs20100720_1bvr074806.html
https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/DE/1994/01/rs19940111_1bvr043487.html
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Q4: I would like to organize an academic event. Under what 

circumstances can the university impose restrictions on the format, 

content or invited speakers? Are there different regulations for public 

events and internal university events? 

Universities are not allowed to impose restrictions on the content of research or 
teaching. Restrictions on content are only possible under certain circumstances; for 
example, if they arise from the educational purpose of the university or the rights of 
third parties. For example, a university may stop a lecturer from displaying identifiable 
images of injured civilians from Gaza or Israel without consent because this would 
infringe the rights and dignity of the individuals shown. The restriction does not target 
the political content itself but protects third-party rights while leaving academic debate 
on the conflict untouched. However, universities can set the organizational framework, 
for example, by deciding on the allocation of teaching assignments or the distribution of 
resources. 

If an event is academic in nature, neither political decision-makers nor the university 
leadership may influence its substantive content ‒ for example, by determining the 
agenda or selecting speakers. Any such control over matters of content would violate 
Article 5(3) of the Basic Law, which attaches priority to academic freedom. 

Measures based on the university’s domiciliary rights ‒ such as security strategies, 
access controls or the cancellation of events ‒ are only permissible to protect well-
functioning research and teaching. They require either an actual disruption to have 
occurred or else a “sufficiently specific and imminent threat.” Although domiciliary 
rights are preventive, intervention is allowed only where a specific danger is 
foreseeable; abstract concerns, political sensitivities or speculative fears do not meet 
this threshold and cannot justify such measures. 

What constitutes a concrete threat to the orderly functioning of the university 
(“Universitätsfrieden”) is not regulated by law. According to established case law, it is 
considered to be at risk when orderly and undisturbed coexistence and cooperation 
between members of a university, especially in research, teaching and study, are 
specifically impaired or threatened by certain actions or conditions. This is the case 
when force or coercion is used (for example, by blocking events), when events or 
research are made impossible by ongoing disruption, or when certain behavior is likely 
to “significantly impair the functioning of the university.” By contrast, mere expressions 
of discontent, differences of opinion or protests that do not cause disruption are not 
sufficient grounds for such a ban. The orderly functioning of the university must, 
however, be distinguished from domestic peace, which relates to the protection of the 
physical premises under the university’s domiciliary rights. Domestic peace concerns the 
integrity and security of campus spaces, whereas the former protects the university’s 
core academic functions. 

In recent years, event participants who openly support the BDS (Boycott, Divest, 
Sanction) movement against Israel have attracted particular attention. Since the 
German Bundestag’s BDS resolution in 2019, BDS supporters have frequently been 

https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/DE/2010/07/rs20100720_1bvr074806.html
https://openjur.de/u/2481730.html
https://www.bundestag.de/resource/blob/814894/cf6a69d010a1cc9b4a18e5f859a9bd42/WD-3-288-20-pdf-data.pdf
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disinvited, not only in the university context but also in the arts sector, by decision-
makers invoking that resolution. In a more recent resolution from 2024, the Bundestag 
reaffirms the 2019 BDS resolution and calls on state institutions to refuse financial 
support to organizations and projects that actively support the BDS movement. 
However, the BDS movement may be judged, it is important to recognize that these 
simple parliamentary resolutions by the Bundestag are not legally binding. This was 
confirmed by the Research Services of the German Bundestag, who state in their paper: 

“The resolution, therefore, does not oblige local authorities to prohibit individuals or 
organizations affiliated with and supporting the BDS movement from using public 
spaces. The resolution of the German Bundestag does not constitute a legal basis for 
decisions prohibiting individuals from appearing in public spaces or events funded by 
public funds. Such decisions always require a legal basis.” 

A valid “legal basis in each individual case” requires pre-existing legislation, including 
police or security statutes. These laws only permit restrictions if a specific danger has 
been identified or an objective justification neutral in its content has been provided. An 
expectation that politically undesirable speech may be used is not enough.  

It is incompatible with Germany’s Basic Law, therefore, to exclude persons or groups 
affiliated with the BDS movement from using a public space solely because undesirable 
expressions of opinion are expected. Since Article 5(1) provides maximum protection for 
political expression, such a restriction would be unconstitutional unless, as described 
above, it is justified by a concrete, legally recognized danger, and not by the anticipated 
expression of apolitically objectionable opinion. 
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Q5: What is Tendenzbetriebe (mission driven organisations), and 

how does this status affect employees’ rights? 

Tendenzbetriebe, for which there is no simple English translation, are a 
category of organizations which “pursue political, coalition, religious, 

charitable, educational, scientific or artistic objectives”. Examples include religious 
communities, party-affiliated foundations, private institutes of higher education with a 
denominational affiliation and research institutions such as the Max Planck Society. 

The Max Planck Society, for example, although organized as a private association, is 
regarded as a non-state research institution entrusted with public tasks. According to 
articles 2–4 of its Statute, the Society is publicly financed and mandated to carry out 
foundational scientific research for the common good. Given its structural 
characteristics, it can justifiably be argued that it is bound, by virtue of their horizontal 
effect, to respect fundamental rights. This means that academic freedom and freedom 
of expression apply within the Society but may be restricted to the extent that the 
organization legitimately regulates its own research mission and internal scientific 
standards, provided that such restrictions are objective, proportionate and founded on 
the Society’s statutory purpose. In its case law, the Federal Constitutional Court treats 
institutional academic freedom and individual academic freedom as rights of equal 
constitutional weight; any conflict must, therefore, be resolved through “practical 
concordance” (“praktische Konkordanz”). In practice, this means that limitations on 
researchers’ academic freedom within the Society are not per se unlawful, but they must 
comply with the principle of proportionality. In other words, they must be suitable, 
necessary and appropriate to safeguarding the organization’s legitimate institutional 
interests, such as ensuring scientific quality, maintaining a coherent research program 
or preserving operational integrity.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

https://www.gesetze-im-internet.de/englisch_betrvg/englisch_betrvg.html#p0766
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Q6: Is it possible to take legal action against universities for 

measures taken to control political expression – and, if so, how? 

The university is a public institution and performs sovereign tasks. 
Therefore, if a decision or measure taken by the university constitutes 

an infringement of fundamental rights (see above questions), you may consider filing an 
administrative lawsuit with the administrative court. Examples of interference include 
warnings, course transfers, unlawful failures to protect your academic freedom or 
unjustified restrictions on teaching. A declaratory action can be brought to review the 
legality of the interference – if, for example, the university has canceled or significantly 
amended your course without any factual or legal basis. In that case, you could file a 
lawsuit with the competent administrative court to have the decision reviewed and, if 
necessary, overturned.  

If the interference is urgent (such as a sudden cancellation or change to your course), 
you can apply to the administrative court for a temporary injunction (provisional order) 
to stop the interference until a final decision on the lawsuit has been made.  

If you are employed as a lecturer or professor or are a civil servant, disciplinary measures 
may be taken against you by the institution that employs you. In this case, you can 
defend yourself against such penalties. For example, if you have been given a warning 
for “inappropriate behavior” that may be related to your teaching or teaching methods, 
you can file a lawsuit under administrative law directed at your employer (the 
university).  

If the interference with your course leads to a breach of contractual agreements or 
violations of rights – if, for example, the university denies you financial resources or 
sabotages your academic work – a civil lawsuit may also be an option. If you fulfill your 
contractually agreed teaching obligations as a lecturer but the university does not 
provide the necessary resources (such as rooms or funds), a civil lawsuit for damages or 
fulfillment of the contract could be brought against the university.  
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2. ACADEMIC INSTITUTIONS AS SPACES FOR 
DEMOCRATIC DISSENT 

Freedom of Assembly and Criminal Prosecutions 

 

Universities are not only institutions for research and teaching: they are also spaces 
where students develop political opinions, practice self-organization and protest 
injustices. Israel’s genocidal war against Palestinians has been no exception. Since 
October 2023, student protests have emerged at various universities across Germany. 
In some cases, the university leadership called in the police, who in various instances 
violently dissolved assemblies and evicted students from university premises, followed 
by pressing criminal charges. Furthermore, students from BA to PhD level, regardless of 
their political views, report feeling afraid to express their views on the conflict or fear 
that their work will not be assessed on purely academic criteria. 

Against this backdrop, the questions below inform students about how the right to 
assembly, freedom of expression and academic freedom protect students on campus. 
We also identify the extent to which current legislation enables university 
administration and criminal procedure to restrict these basic rights on university 
property.  

 

 

 

 

 

 

 

 

 

 

 

 

https://debatte.krisol-wissenschaft.org/en/the-terms-war-and-genocide-should-not-be-played-off-against-each-other/


GREY ZONES, RED LINES 
 

24 
 

Introduction: Freedom of assembly and criminal prosecution: protecting the 

university as a democratic space 

Over the past two years, universities have been used as venues for events and 
gatherings in solidarity with Palestine. Groups of students have organized information 
events, occupied lecture halls, held protest camps. They aimed to provide an arena for 
exchange, draw attention to violations of international law by the Israeli state and 
highlight the precarious asylum status of Palestinians from Gaza in Germany. The protest 
movement was diverse, overlaid by internal bartering around positions that should or 
could be represented. Jewish student groups sometimes took part in the protests, 
others reported experiencing antisemitism and accordingly felt threatened by the 
meetings. 

There is no indication that the universities adopted a united, nationwide response to 
protests and political events about the conflict between Israel and Palestine. In Berlin, 
for example, the Freie Universität had protesters evicted from a camp and the 
Humboldt-Universität also sent in the police against activists, whereas at the Technische 
Universität events were left to run their course. There were no evictions in other federal 
states, for example at Ludwig-Maximilians-Universität in Munich or at the Goethe-
Universität in Frankfurt am Main. 

The first thing to note from these varied responses is that university administrations 
have a wide scope of discretion for dealing with student protests and are prepared to 
make different uses of their options. In legal terms, this leeway and its limits stem first, 
from the powers and duties attributed by a university to its own employees and students 
under higher education legislation; second, from the fundamental right of assembly and 
freedom of expression of protesters; and third, from elements of criminal law that 
restrict the right of assembly and freedom of expression. 

At the same time, this leeway creates a perceived grey zone for students when they 
protest on university land. They, too, confront red lines that have been drawn by the 
university but are often only visible once they have been crossed. For international or 
migrant students, the consequences of crossing those putative red lines, whether they 
do so deliberately or because the effect is unpredictable, are weightier than for their 
German fellow-students who have never experienced racism.  

When a university administration chooses to seek criminal charges against evicted 
students, the political negotiation of legitimate positions on the Israeli-Palestinian 
conflict shifts into the arena of criminal law. Above all, this can have consequences for 
the residence status of students who do not have (definitive) German citizenship. 
Lawyers practicing in Berlin agree in observing that police action to clear the premises 
or break up a meeting in solidarity with Palestine has resulted in numerous charges of 
obstructing police officers. Moreover, the boards of both the Freie Universität and the 
Humboldt Universität in Berlin decided to press charges of trespass or damage against 
protesting students. Although Berlin’s Justice Department has not supplied any precise 
statistics relating to protests and occupations at Berlin’s universities, it is fair to assume 
that there have been at least 300 cases. The proceedings and their potential outcomes 

https://www.ecchr.eu/en/grey-zones/preface/
https://www.ecchr.eu/en/grey-zones/potential-consequences-for-residency-status-and-citizenship/
https://www.ecchr.eu/en/grey-zones/potential-consequences-for-residency-status-and-citizenship/
https://pardok.parlament-berlin.de/starweb/adis/citat/VT/19/SchrAnfr/S19-24401.pdf
https://pardok.parlament-berlin.de/starweb/adis/citat/VT/19/SchrAnfr/S19-24401.pdf
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place a mental and financial strain on students. For those who are not German citizens, 
the mere fact that the police have pressed charges, regardless of the outcome, may pose 
an existential threat. In Berlin, the police immediately inform the immigration authority, 
which then suspends any ongoing residence applications. According to lawyers, this 
repeatedly results in the accused consenting to a suspension in order to bring the 
procedure to a rapid end, even if they stand a good chance of being found innocent.  

The utilization of criminal law to manage conflict is consistent with the processes of 
securitization underway at German universities. This is having consequences not only 
for students, but also for the university as a forum for social and political conflict. 
Politically active students must attend not only to the criminal proceedings filed against 
them but also to mobilizing support for students facing charges. This displaces their 
activity from the university to the courtroom and isolates it.  By involving the security 
services, a university administration hands over its competence for organizing a stage 
for academic debate, and particularly a differentiated response to the diversity of views 
around the war in Gaza, while at the same time denying the collective competence of 
its students. Instead of letting the criminal courts assume competence for these debates 
and for analyzing such situations together with students, universities should be devising 
non-carceral strategies for dealing with the expression of discriminatory and antisemitic 
views on campus.  
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Q1: What rights do students have to assemble on the university 

campus? 

Students have the right to assemble on the university campus. Student 
assemblies and protests are invocations of democratic participation 

and freedom of expression. They are protected by Germany’s Basic Law (GG), specifically 
by the freedom of assembly under Article 8 GG and the freedom of expression under 
Article 5 GG. However, certain characteristics peculiar to universities create tensions 
between these fundamental, constitutional rights and the university’s public law right 
to enforce “house rules.” 

Article 8 of the Basic Law protects the right to assemble peacefully and without 
weapons. This protection also applies in principle to students on university property. 
However, the Basic Law also distinguishes between public assemblies and non-public 
assemblies (both of which can take place either indoors or outdoors). This is further 
regulated in the federal states by laws of assembly, where Section 14 provides that 48 
hours of notice must be given for outdoor assemblies. Ad-hoc assemblies addressing a 
sudden issue are specifically protected under Article 8 of the Basic Law and therefore 
exempt from the notification requirements in Section 14. Assemblies taking place on 
private property face less scrutiny. 

As a university campus is not necessarily considered a “publicly accessible place,” 
invoking protection for assemblies is contingent upon the purpose for which premises 
are specifically used. Universities are public institutions that serve the purpose of 
research, teaching and study. They are not typical public places like streets or parks, 
where freedom of assembly applies with little restriction. Nevertheless, universities are 
crucial spaces for public debate and student self-organizing. Whether university 
property can be regarded as “public space” with full freedom of assembly depends, 
therefore, on its function and accessibility. If, for example, an assembly is held within a 
closed courtyard, this most probably restricts the freedom of assembly. Lecture halls, 
although they are crucial spaces for political and philosophical debate in the public 
interest, are often considered “not open to general public traffic“ and therefore do not 
fall within the scope of Article 8 GG.  

However, if a campus is largely open to the general public and regularly tolerates 
discussion of political or social issues, that argues in favor of a constitutionally protected 
right to expression, even outside of teaching. In these cases, freedom of assembly is fully 
protected. Any measure taken against protest must then comply with the law governing 
assemblies in the federal state concerned, which takes precedence over federal 
assembly law, but not over the Basic Law.  

Assembly law can also protect protestors from other laws that might be used against 
them. For example, “eviction” must respect the provisions of assembly law: protestors 
cannot be evicted from university grounds until the assembly has been dissolved or 
terminated in accordance with the law of assembly. Dissolution of public assemblies may 
only be carried out by the police, and only when there is a danger to public safety and 
order; for example, if university operations are threatened. In order to dissolve an entire 

https://www.gesetze-im-internet.de/englisch_gg/englisch_gg.html#p0052
https://www.gesetze-im-internet.de/englisch_gg/englisch_gg.html#p0035
https://www.gesetze-im-internet.de/englisch_gg/englisch_gg.html#p0052
https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/DE/2011/02/rs20110222_1bvr069906.html
https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/DE/2011/02/rs20110222_1bvr069906.html
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assembly, it is not sufficient for a single person participating in the assembly to commit 
a criminal offence. In this case, the police have the option of removing that person from 
the assembly. Only when the assembly as a whole can be classified as disorderly, for 
example because of collective aggression or targeted acts of violence, can the assembly 
be dissolved. The overall character of the assembly is the decisive factor here. If the 
assembly is marked by violence or accepts it as a means to an end, then it can be 
dissolved; singular criminal offences are not sufficient. Universities must therefore 
tolerate public student assemblies as a matter of principle and cannot freely exercise 
their house and property rights to exclude persons and control activities.  

The situation is somewhat different when a lecture hall is occupied. According to case 
law, this undoubtedly constitutes a form of assembly. However, such a location does not 
attract the full scope of protection of the Freedom of Assembly Act, as it is open only to 
a specific group of people and has a specific, limited purpose ‒ the teaching of courses. 
Universities, therefore, have the option of not tolerating the assembly and can exercise 
their property rights(“Hausrecht”) to end activities. They can then also arrange for the 
police to clear the premises.  
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Q2: Under what conditions can the Berlin police enter university land 

and buildings and intervene in events? 

Universities enjoy a certain degree of organizational autonomy within 
the regulatory framework of their university autonomy. In principle, 

therefore, the university management is responsible for enforcing house rules on the 
university campus. This is further detailed in the higher education laws of the federal 
states. In the past two years, we have witnessed instances when police were called to 
enter university campuses to enforce the discontinuation of specific events.  

Even so, police may only enter university grounds and buildings and intervene in events 
under certain conditions. A balance must be struck between the university’s right to 
enforce its house rules, academic freedom and the duty of the police to avert danger. 
This means that police access is generally permitted only with the university 
administration’s consent. 

An exception is made for urgent police matters. If there is an imminent threat, for 
example, that serious harm will be done to the lives or property of others, the police are 
entitled to enter the premises. More specifically, and in the university context, the police 
may intervene if an event poses such danger that waiting for approval from the 
university administration would result in significantly greater damage. This provision 
must be interpreted narrowly.  

A legal assessment of police action would look as follows:    

• Concrete danger: There must be a concrete and present danger to public safety, 
significant disturbance or endangerment of persons (e.g., bodily injury, fire 
hazard, hostage-taking, suspicion of terrorism). 

• Imminent danger: The police must be able to demonstrate objectively that 
immediate action was necessary and that there was no time to wait for the 
university’s decision. 

• Proportionality: Police intervention must be appropriate, necessary and 
proportionate. Excessive intervention in a peaceful event would be 
disproportionate. 

• No less severe means: If, for example, it is possible to call on in-house security 
personnel or contact the university management, this would take precedence.  

Under Berlin law, both the local police force and the State Criminal Police Office 
(Landeskriminalamt, LKA) operate under the same statutory powers ‒ primarily Sections 
1–3 and 17 of the General Safety and Order Act (ASOG Berlin) for danger prevention 
and, where applicable, the Code of Criminal Procedure (Strafprozessordnung, StPO) for 
investigative measures. This means that the LKA has no greater authority to enter 
university premises than local police units. Both are bound by the identical legal 
thresholds of concrete danger, proportionality, judicial authorization and university 
request.  

https://www.gesetze-im-internet.de/englisch_gg/englisch_gg.html#p0035
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If the event is a public assembly, the provisions of the right of assembly must also be 
observed: “All Germans have the right to assemble peacefully and without weapons 
without prior notification or permission”. Here, too, intervention is justified only in the 
event of an immediate threat (incitement to violence, sedition or similar) or imminent 
danger. According to the prevailing understanding in the literature and guiding 
principles of case law of the Federal Constitutional Court, an assembly is only considered 
unpeaceful if it takes a violent or coercive course, or directly aims to do so. In reality, 
however, the unclear line of distinguishing certain spaces within university premises as 
“not open to general public traffic” has been hijacked as a legal back door to justify 
disproportionate police interventions. 

While criminal offences committed through expressions of opinion may justify 
intervention under public safety law within the meaning of the Assembly Act, they do 
not render a demonstration non-peaceful pursuant to Article 8 of the Basic Law, which 
protects even highly provocative or offensive speech as long as no physical violence 
occurs. 
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Q3: Can I be reported to the police for participating in an assembly? 

What role does the university play in possible criminal proceedings? 

Protest action and assemblies on university grounds are protected by 
the fundamental right to freedom of assembly. Nevertheless, 

protestors may be charged for criminal acts that occur in the course of such actions. The 
most common criminal charges in connection with student protests include:  

• trespassing (§ 123 Criminal Code), for example, if university premises are 
entered or occupied without permission; 

• damage to property (§ 303 Criminal Code), for example, painting or sticking 
posters on walls or windows; 

• coercion (§ 240 Criminal Code), if blockades or threats hinder the running of the 
university; resistance to law enforcement officers (§ 113 Criminal Code); and 
bodily harm (§ 223 Criminal Code), in the case of physical resistance against 
police officers during an eviction; 

• “physical assault on law enforcement officers” (§ 114 Criminal Code), which is 
interpreted much more broadly than bodily harm and includes action aimed 
directly at the body of the officer or soldier with hostile intent, i.e. regardless of 
the outcome of the act and whether an injury actually occurred. 

• “incitement to hatred” (Volksverhetzung) (§ 130 Criminal Code), in the case of 
statements that incite hatred against certain sections of the population or call 
for violence.  

Trespassing and property damage are known as “offense-by-complaint” crimes. They 
are only prosecuted if the university, as the property owner, actively initiates 
proceedings by filing a criminal complaint. Without this complaint, no proceedings will 
be opened. In reality, however, students are often arrested without having committed 
an offense, as the police operate under the pretext of “preventing” potential criminal 
activity from occurring. In other words, the university decides whether it wishes to take 
criminal action against students or other protesters. A criminal complaint that has 
already been filed can also be withdrawn. However, withdrawal of the complaint does 
not necessarily mean an end to criminal proceedings. If, for example, an additional 
offense, such as resisting law enforcement officers, has been reported, the prosecution 
may continue independently. 

Some offenses, such as incitement to hatred, bodily harm or resisting state authority, 
are prosecuted ex officio, regardless of the university’s wishes. A preliminary 
investigation must be initiated as soon as the police or public prosecutor’s office 
becomes aware of such acts, whether through a witness report, media coverage or their 
own research. In such cases, the police reserve the right to request the release of CCTV 
footage. The university has no direct influence over the proceedings. 

A legal review of a criminal complaint by lawyers is often important, especially to 
establish whether the assembly was dissolved in a legally valid manner and whether 
coercive measures were properly announced and carried out. If there were procedural 
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errors or unlawful police action, any acts of resistance may be justified and thus not 
punishable.  

In the case of protests in solidarity with the people of Gaza, criminal charges for 
incitement to hatred (§ 130 German Criminal Code) and for the use of symbols of 
unconstitutional or terrorist organizations (§ 86a German Criminal Code) are becoming 
more frequent. The focus is on slogans such as “from the river to the sea, Palestine will 
be free” and symbols such as the red triangle, which the Federal Ministry of the Interior 
considers to be symbols of Hamas. A final judicial assessment of this practice in the light 
of the right to freedom of expression is still pending.  
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Q4: What rules can the university impose on the use of political 

symbols on campus? 

Universities are places for the free exercise of research and scholarship, 
intellectual exchange and the forming of opinions (as set out in the 

higher education acts of each federal state). In this context, the question of whether and 
to what extent political symbols may be displayed on campus is particularly important. 
Students and other members of the university often use symbols, slogans or flags to 
draw attention to political, social or international concerns, conflicts and perceived 
injustices. This raises the question of what legal framework applies to the use of such 
symbols and what leeway universities have to set regulatory benchmarks. 

The basis for political expression on campus is the freedom of expression enshrined in 
Article 5(1) of the Basic Law (GG). It protects not only the spoken and written word, but 
also symbolic forms of expression, such as wearing political symbols, displaying flags or 
hanging posters. This freedom applies in principle to all members of the university 
community. However, freedom of expression is not unlimited. According to Article 5(2) 
Basic Law, it is subject to restrictions imposed by general laws and the rights of third 
parties. For example, displaying political symbols may be prohibited if it jeopardizes 
campus peace, disrupts teaching or discriminates against or offends others. Universities 
have what is known as household or domiciliary rights, which allow them to regulate 
behavior on their premises. In exercising this right, they can issue house rules and usage 
guidelines that set the framework for assemblies, postering, room occupancy or the 
display of political symbols. The purpose of such regulations is to ensure orderly study 
activities and respectful coexistence. However, those rules must be neutral in content, 
transparent and proportionate: a university may not arbitrarily prohibit or favor certain 
political opinions. 

A university is permitted to specify places and times for political activities (e.g., no 
posters in lecture halls) or to take measures against deliberate disruptions to teaching. 
A blanket ban on political symbols on the entire university campus is, however, 
unconstitutional. It is also inadmissible to exclude certain groups from using parts of the 
campus solely because of their political views. Tensions arise when political expression 
collides with other interests, such as the right to undisturbed teaching, the duty of public 
institutions to remain neutral or protection from discrimination, as may occur when 
political symbols are brought into teaching sessions, deliberately provoke other people 
or convey content that violates criminal law by, for example, inciting hatred (§ 130 
Criminal Code) or displaying unconstitutional symbols (§ 86a Criminal Code).  

Universities may, within the scope of their domiciliary rights, make initial assessments 
as to whether political symbols – such as flags, slogans, or emblems – are of concern 
under criminal law or constitute permissible political expression. Interventions must 
always be based on a clear legal basis and must not be mere reactions to public criticism 
or political sentiment. However, a binding decision on whether a symbol is punishable 
under Section 86a Criminal Code can only be made by a criminal court. 
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Q5: To what extent does academic freedom protect students’ speech 

and writing? 

Academic freedom is enshrined in Article 5, paragraph 3, sentence 1 of 
the German Basic Law. It protects research and teaching and is one of 

the central principles of a free, democratic society. Academic freedom is a universal 
fundamental right. This means that any natural person can invoke the fundamental right 
of academic freedom if they are engaged in independent scholarly or scientific activity. 
Students are part of the academic community and contribute to the advancement of 
knowledge, including through their term papers, presentations and bachelor’s or 
master’s theses. In this context, they have the right to develop, express and represent 
their own positions independently of political, ideological or mainstream professional 
opinions. They can choose their own research questions, formulate and defend 
hypotheses and draw conclusions, as long as these are methodologically justifiable. This 
freedom protects not only the results of their academic work, but also the process, i.e., 
their choice of methods, sources and arguments. 

Academic freedom is a particularly strong fundamental right, but it is subject to certain 
restrictions. Although Article 5(3) of the German Basic Law does not explicitly mention 
any legal reservations, conflicts with other fundamental rights, such as the personal 
rights of third parties, may justify restrictions. University rules, such as plagiarism 
guidelines, examination regulations or ethical standards, also limit the scope for 
scientific activity. Furthermore, protection ends where statements are no longer 
academically sound. The protection of academic freedom only applies if the findings 
being disseminated relate to one’s own research. Expressions of opinion in an academic 
context – for example, in a seminar paper – are specially protected by Article 5(3) of the 
German Basic Law if they follow academic criteria. Purely political or personal opinions 
without any methodological reference, on the other hand, fall under freedom of 
expression pursuant to Article 5(1) of the Basic Law and are not protected by academic 
freedom. Academic freedom does not, therefore, protect every political expression of 
opinion or form of protest on university premises. It refers specifically to knowledge-
related activities, such as research, teaching, publication or study. Political 
demonstrations, sit-ins or occupations do not generally fall within the immediate scope 
of protection. In these cases, however, students can generally invoke freedom of 
expression under Article 5(1) of the Basic Law and freedom of assembly under Article 
8(1) of the Basic Law.  
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Q6: What sanctions can the university itself impose on students? 

Universities have the right and the duty to ensure an orderly 
environment for study and teaching. If students violate their 
obligations by, for example, disrupting operations, exam fraud, 

violence or discrimination, the university can impose various sanctions. Disciplinary 
measures are a key means of punishment. Most education acts adopted by federal 
states provide a catalog of regulations listing types of misconduct and corresponding 
disciplinary measures. Typical disciplinary measures include warnings, reprimands, 
exclusion from events or facilities, exclusion from re-registration, or expulsion. In some 
cases, as a prerequisite, the person being disciplined must hold a legally binding 
conviction for an intentional criminal offense against a member of the university or for 
causing deliberate damage to the university. Sanctions must comply with the principles 
underlying the rule of law, in particular the principle of proportionality. 

Before a disciplinary measure can be applied, the students concerned must be heard. In 
addition, the burden of proof for student misconduct lies with the university. All 
disciplinary measures are temporary; even expulsion from the university may generally 
be imposed for a maximum of two years. This may, however, have more serious 
consequences for the residence permits of international students.  

If the conditions for a breach of regulations are met, the university is obliged to 
demonstrate, based on the circumstances in each individual case, that a milder 
disciplinary measure would not be sufficient or equally effective. This applies in 
particular to expulsions. The case law of the Federal Constitutional Court on expulsion 
sets high standards, as it interferes with the fundamental right to free choice of 
profession (Article 12(1) of the Basic Law) and general personal rights (Article 2(1) in 
conjunction with Article 1(1)). At the same time, academic freedom (Article 5(3)) is 
affected, especially in cases of expulsion from university. Expulsion for behavioral 
reasons requires special justification and a specific legal basis. It may only be used as a 
last resort after milder measures (e.g., warnings, reprimands, bans from the premises) 
have been taken.  

In addition to internal university measures, the university can pursue civil or criminal 
action against students – for example, in cases of property damage, insult, trespassing 
or bodily harm. These proceedings are conducted independently of the university by the 
police, the public prosecutor and the courts.  
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Q7: As a student, can I be excluded from courses because of 

statements made in a seminar?  

Excluding students from courses because of comments made in 
seminars is only legally permissible under very specific conditions. The 

students in this case would be protected by their fundamental rights to expression and 
academic freedom, as well as to free choice of profession and place of training.  

Exclusion is only permissible if there is a concrete and significant disruption to teaching 
(not merely differences of opinion); if there is a threat to academic peace (e.g. through 
discriminatory, inflammatory or offensive statements); if the measure is proportionate 
(e.g., milder measures such as a warning or a one-on-one meeting would be insufficient); 
and if the expulsion has a legal basis, such as the higher education act of a federal state 
or the respective study regulations. 

In Berlin, such an exclusion qualifies as a disciplinary measure (“Ordnungsmaßnahme”) 
and must be decided in a formal disciplinary procedure rather than a unilateral decision 
by teaching staff or faculty. Section 16 of the Berlin Higher Education Act 
comprehensively regulates the conditions under which disciplinary measures can be 
imposed by the university. This Berlin model requiring a structured procedure for 
temporary exclusions is atypical: in most other federal states, comparable measures fall 
directly within the decision-making authority of the university leadership without a 
separate disciplinary body.  

Both temporary exclusion from classes and expulsion from the university are unlawful if 
based solely on a lawful, non-disruptive political statement, as neither measure meets 
the statutory requirements for a disciplinary violation or the constitutional standards of 
proportionality and freedom of expression. 
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Q8: How can I defend myself legally against disciplinary measures 

imposed by the university? 

If a university imposes measures under a higher education act ‒ such as 
expulsion, compulsory de-registration, a ban from the premises or 

sanctions for breaches of order ‒ there are several legal options for defending yourself. 
These are based on the constitutionally guaranteed legal protection under Article 19(4) 
of the German Basic Law. Depending on the federal state, it is possible to appeal against 
incriminating administrative acts by the university. The deadline is one month after 
notification of the disciplinary measure. The university will then review whether the 
measure was taken lawfully. An informal letter in which the person concerned declares 
that they are appealing against the decision and, if necessary, submits an explanatory 
statement, is sufficient for the appeal. It is often advisable, however, to contact a lawyer 
who can justify the appeal. 

If the university sticks to its decision or no appeal procedure is provided, legal action can 
be taken before the competent administrative court. The deadline in this case is also 
one month after notification of the administrative act (or the appeal decision). If the 
measure takes effect immediately and there is a risk of irreparable damage (e.g., missing 
exams, expulsion from campus), an application for a temporary injunction (§ 123 Code 
of Administrative Court Procedure) can also be filed with the competent administrative 
court. The aim here is to temporarily halt the measure until a final decision is made. 
Many universities also offer internal procedures that allow those affected to turn to 
trusted persons, the ombudsperson or an office that handles complaints over 
discrimination, violence and exam issues. These procedures can be used in parallel with 
legal action but are not legally binding. In cases involving more serious measures (e.g., 
expulsion, disciplinary proceedings, exclusion from examinations), it is strongly 
advisable to seek legal assistance. 

If a university files a criminal complaint for trespassing (§ 123 Criminal Code) after an 
occupation, the accused person can defend themselves on several legal levels. After the 
university administration has filed a criminal complaint or the police have launched an 
investigation based on an offense that is prosecutable ex officio, criminal proceedings 
are usually initiated. Those affected usually receive a summons from the police within a 
few weeks. When summoned by the police as a suspect, one does not have to appear. 
It is advisable not to provide any information at first and instead to request access to 
the files through a lawyer. This allows the defense to examine the evidence and develop 
an appropriate strategy. A lawyer can assess whether there is a chance of the 
proceedings being dropped and, if necessary, suggest this to the public prosecutor’s 
office. 
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Q9: Is it possible to take legal action against the police for actions 

taken to control political expression and, if so, how? 

It is possible to defend oneself legally against the measures described 
above. Possible courses of action include criminal, public law and civil 

law proceedings. 

When the police break up an event, the following factors should be kept in mind: Were 
the police authorized to break up the event? This could only be the case if the police had 
a legal basis for doing so, such as a threat to public order or safety. As a rule, the police 
must first attempt to end the event in a less intrusive manner, e.g., by speaking with the 
event organizers, before resorting to violent measures. Was the action proportionate? 
The principle of proportionality requires that the police choose the course of action that 
is likely to have the least impact on individuals and the general ppublic. 

A further question is whether the event was wrongfully dispersed. If, for example, the 
event was protected by academic freedom or freedom of expression, the dispersal could 
constitute an impermissible restriction of these rights.  

One way to take action against a violent police intervention is to file an administrative 
lawsuit to review the legality of the police measure before a competent administrative 
court. If the situation needs to be resolved quickly (e.g., if an event is at risk of being 
shut down), one can also apply for a temporary injunction at the administrative court. 
This could serve to prevent the police from violently dispersing further events if the 
previous dispersal was clearly uunlawful.  

If the police action was a clear violation of fundamental rights (e.g., academic freedom 
or freedom of assembly), a constitutional complaint to the Federal Constitutional Court 
could even be considered. The aim would be to have the Federal Constitutional Court 
declare the action unconstitutional, thereby setting a precedent that would affect the 
broader legal interpretation of such interventions. 

If police officers committed criminal offenses during a violent dispersal, criminal charges 
can be filed. These could refer, for example, to assault in office if the use of force by 
police officers was disproportionate and resulted in injuries. A disciplinary complaint can 
be filed to initiate an investigation by the competent police department or the public 
prosecutor into the conduct of the police officers and their operational command. If the 
police officers exceeded their authority, such a complaint may result in disciplinary 
action being taken against those responsible.  

In reality, however, many protesters feel discouraged from reporting police misconduct, 
as police officers often file counter-charges against protesters, such as for “resisting 
enforcement officers’ or “assaulting a public official”, which could lead to severe 
penalties.  
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3. DISCIPLINARY ACTION AT THE 
WORKPLACE  

Academic Freedom and Labour Law 

 

In 2024 the Max Planck Society dismissed the anthropologist Ghassan Hage after he was 
accused in the press of “hatred for Israel” and antisemitism following the publication of 
social media posts. Outside the research community too, people have been dismissed 
because of their stance on the Israeli-Palestinian conflict. Although the courts have still 
not ruled in all cases, academics have reported uncertainty about the extent to which 
they can be disciplined by an employer for views expressed privately or professionally. 
Among foreign academics, whose residence permit is often linked to an employment 
contract, the uncertainty runs especially deep.  

In the following sections we have set out the conditions under which universities and 
private research institutes can restrict freedom of expression and academic freedom 
and how employees can defend themselves when faced with unlawful disciplinary 
action.   
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Introduction: Academic freedom and labor law 

We know from conversations with foreign academics at German universities and 
research establishments such as Max Planck institutes that they feel unsure about what 
they can say in private or in public without endangering their jobs. This uncertainty often 
dates back to the dismissal of anthropologist Ghassan Hage by the Max-Planck-Institute 
for Social Anthropology after he was accused in the media of “hatred for Israel” and 
antisemitism following the publication of social media posts. Outside the academic 
community too, contracts have been terminated both for tenured public servants on 
probation (Beamte) and for ordinary employees who have expressed a stance on the 
conflict between Israel and Palestine. In some cases, the courts have not yet handed 
down their ruling.  

Fundamentally, however, German labor law is well disposed towards freedom of 
expression for ordinary employees in public service. Red lines that limit what an 
academic can say in private or in the course of their professional duties can only be 
imposed by an employer under specific circumstances. Private research institutions like 
the Max Planck Society and the Leibniz Association, which are defined as organizations 
with a distinctive moral ethos (Tendenzbetrieb), are subject in part to specific rules of 
their own. This is especially problematic when the moral profile of the organization 
includes concepts that are in themselves contested by scholars—for example, the IHRA’s 
working definition of antisemitism—because academics who are employed there are 
bound by an enhanced duty of loyalty to the organization’s purpose.  

If academics employed by universities feel that they must apply self-censorship to what 
they do and say, that is not necessarily because of the applicable legislation or because 
the protection afforded by freedom of expression and academic freedom does not 
extend far enough. Rather, it is a result of how employment is organized in the German 
academic system. The potential dangers posed to academic freedom by temporary 
contracts, long post-doc periods and the dependence of junior researchers on 
professors have been signaled for a long time. It is often impossible to ascertain on what 
grounds a contract has not been renewed. And even if a termination of contract is 
unlawful, legal proceedings take a long time and usually focus not on the resumption of 
employment but on the amount of compensation to be paid. Foreign academics, whose 
residence status is linked to employment status, find themselves in a particularly difficult 
situation if they seek to pursue their cause by legal means. 
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Q1: Can a university or research institution ask me about my political 

views during the job interview? 

Personal values and political views belong within the applicant’s private 
sphere. Any questions about this intrude onto their universal rights and 

are therefore fundamentally impermissible. This might be different if you work for 
company with a moral ethos (Tendenzbetrieb) or are engaged in one of a handful of 
activities where a specific political attitude is crucial. A Tendenzbetrieb is an organization 
that directly or predominantly pursues a moral – i.e., political, religious, charitable, 
educational, scientific, artistic or opinion-forming – objective. The Max Planck Society 
has committed to scientific objectives, which makes it a Tendenzbetrieb. Employees of 
a Max Planck institute who teach, lecture or publish are bound by the purpose and 
orientation of their institute. Even in this context, however, the same principle applies: 
at a job interview, applicants need only volunteer information about circumstances that 
would prevent them from fulfilling the employment contract or would in other ways run 
counter to the purpose of the organization. For example, an employer is entitled to ask 
about xenophobic or racist views if the applicant is expected to work with refugees. 

Employers can require applicants who sign an employment contract to simultaneously 
sign a code of conduct or a policy on respectful communication, non-discrimination and 
similar standards of behavior. The intention is to commit the employee to the 
employer’s values and ensure that employees adhere to forms of behavior that the 
employer finds desirable. These codes and policies set out the moral principles by which 
an employee is bound in an organization of this nature. Moral principles can likewise be 
defined in a works agreement concluded with the employer by a works council or staff 
committee. If these agreements limit the freedom of opinion of employees too severely, 
they lose their validity.   
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Q2: What measures can a university or private research institution 

take as an employer to discipline employees over things they have 

said? 

The freedom of expression protected by the constitution also governs 
employment. The Federal Labor Court confirms this constantly in its case law. Besides, 
the employee has an “accessory” obligation in a relationship of employment to be loyal 
to the employer. This is called the duty of loyalty and it applies to both employees of 
private organizations and employees in public service. The duty of loyalty is above all 
relevant to expressions of opinion when there is some reference to the employer – for 
example, if the employer’s logo appears in a photograph or video or if the employee 
mentions the place of work. 

Ordinary public employees are under no obligation to run their entire lives in such a way 
that they do not impair the reputation of their employer. At the same time, the duty of 
loyalty should not prevent political debate at the workplace. After all, freedom of 
expression is a key value enshrined in the Basic Law.  

Employees who have the tenured status of a public official (Beamte) do have a particular 
duty to exercise moderation, even outside working hours, and they must actively 
champion the fundamental order of freedom and democracy. The Federal Labor Court 
has ruled, however, that not every employee covered by the collective bargaining 
agreement is subject to this enhanced duty of political loyalty. Not everyone employed 
in public service must actively champion the fundamental order of freedom and 
democracy to the same degree as a tenured public official. It is important to note, 
however, that the legislation governing public sector collective bargaining agreements 
in the federal states provides in Section 1 paragraph 1 sentence 2 that employees must 
reflect their commitment to the free, democratic order as enshrined in the Basic Law in 
all their behavior. This aligns their obligations more closely to those of tenured public 
servants.  

An employer who feels that an employee has expressed impermissible views can issue 
a warning and in exceptional cases terminate the employment (without notice) or, if the 
employment contract is of limited duration, refrain from renewing the contract or 
making it permanent. However, a warning and in particular a termination of 
employment is only admissible if the views expressed violate the standards that govern 
freedom of expression. That red line is not crossed simply because the employer thinks 
the view expressed is wrong or inappropriate. 

When the Max Planck Society (MPS) terminated the employment of guest professor 
Ghassam Hage, the Labor Court in Halle ruled that his dismissal was valid (this decision 
is not yet absolute). In the view of the court, he had questioned the right of Israel to 
exist in several posts on social media, thereby violating the MPS’s principles. As a 
professor, he was duty-bound not to contradict the moral orientation of his employer 
either at or outside the workplace. The MPS was able to rely not only on the usual 
contractual obligation to respect the employer’s philosophy, but also on its own basic 
rights pursuant to Article 5 paragraph 3 sentence 1 of the Basic Law, which protects the 

https://www.gesetze-im-internet.de/englisch_gg/englisch_gg.html#p0035
https://www.bundesarbeitsgericht.de/entscheidung/2-azr-479-09/
https://www.gesetze-im-internet.de/englisch_gg/englisch_gg.html#p0035
https://www.gesetze-im-internet.de/englisch_gg/englisch_gg.html#p0035
https://openjur.de/u/567302.html
https://openjur.de/u/567302.html
https://www.landesrecht.sachsen-anhalt.de/bsst/document/NJRE001599825
https://www.gesetze-im-internet.de/englisch_gg/englisch_gg.html#p0035
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freedom of art and science, research and teaching. The MPI was therefore within its 
rights in admonishing persons in its employ, when expressing views at work and 
elsewhere, to show particular regard for the MPS’s principles, and at all events, if 
expressing an opinion at odds with those principles, not to do so in such manner that 
the opinion will remain in the public domain for many years and potentially be 
associated with the MPS.   
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Q3: Does it matter whether the view was expressed in a private or 

professional context? 

Freedom of expression also applies at the workplace. Our fundamental 
rights also protect political statements and disputes in the professional 

environment. If expressions of opinion lead, for example, to a situation where lectures 
cannot take place due to violent protests, the employer can prohibit expressions of 
opinion. In a Tendenzbetrieb (see above) employees can also be placed under an 
obligation not to voice opposition to the moral philosophy of the organization.  

As a basic principle, political opinions voiced during leisure hours and in a private setting 
are of no concern to the employer. The situation changes, however, if views expressed 
outside the workplace have an impact on the employment relationship. According to 
the Federal Labor Court, that is the case if the expression of opinion undermines 
workplace harmony, the general mission of the public employer or the specific tasks of 
its employees. In these instances, careful consideration must be given to whether what 
someone has said outside the workplace really is at the root of the situation and whether 
that person can be reproached for making the comment. 

This means that a comment may be problematic in terms of labor law even when its 
substance is essentially protected by the freedom of expression – if, for example, the 
employer had no intention of expressing such a view, but the comment made by the 
employee is nonetheless ascribed to the employer. In principle, employees cannot speak 
on behalf of their employer unless that is their function or they have obtained express 
consent to do so. It is problematic, therefore, if a link to the employer can be established 
because, for example, the employer’s logo or email address was used or a video was 
produced outside a company building or a substantive reference was made to the 
employer. 

The workplace Internet and any email address provided by the employer must only be 
used for work-related activities. It follows that signing an open letter with this email 
address may constitute a violation of duty, especially if the letter bears no relation to 
one’s professional activity. The case may be different if private use is expressly allowed 
or is customary practice at the workplace. In the latter case, however, uncertainty often 
remains as to whether the practice has genuinely been established at the workplace or 
to what extent it is accepted.  
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Q4: How can I defend myself legally against disciplinary measures 

taken under labor law? 

If a warning is unlawful, the employer can first be asked out of court to 
remove the warning from the employee’s HR records. If the employer 

does not comply, the matter can be pursued before a labor court. Often, however, it 
makes more sense simply to exercise one’s right of reply by submitting a counter-
statement for inclusion in the records. 

If a contract is terminated with or without notice, the employee has three weeks to sue 
for unfair dismissal before a labor court. Even if the dismissal was unlawful, it becomes 
effective if it is not challenged in court. 

If a contract of limited duration is not renewed or converted into a permanent contract, 
the employee can sue before a labor court up to three weeks after the contract was 
scheduled to end. However, as the employee is not automatically entitled to a 
permanent contract or contract renewal, the chances of success are confined to a few 
substantive grounds and every case will be resolved according to the specific 
circumstances.  
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Q5: What obligations does a university or private research institute 

have as an employer to protect its employees from insults or threats 

(for example, hate speech)? 

Employees in public service but also in the private sector have a right 
to be protected by their employer against insults and threats by colleagues or third 
parties. 

Employers have a duty of care towards their employees. This is the counterpart to the 
employee’s duty of loyalty. An employer must arrange for the work to be performed in 
such a way that the employee is protected as effectively as possible from danger to life 
and limb. If colleagues speak or act in a manner that is discriminatory or insulting, the 
employer is duty-bound to intervene. This is particularly the case when insults or threats 
degenerate into harassment. Part of the employer’s duty of care consists in creating a 
work environment where universal rights, such as those to freedom, equality and 
dignity, are respected and not violated, especially if the violation is systematic, including 
as a result of behavior by superiors or colleagues. The employer must ensure this by 
taking appropriate measures as soon as any conflicts or problems of this kind arise. 

The employer is less able to influence the situation outside the workplace. If employees 
are threatened by a third party, employers must take every possible and reasonable 
measure to protect them. If a third party demands that somebody be sacked and 
threatens that otherwise the employer will suffer consequences, although neither the 
behavior nor the character of the employee have offered any grounds for terminating 
the contract, the employer cannot simply give in but must shield the employee from 
attack. Only if this fails and the employer risks incurring major damage if the threat is 
carried out – if, for example, an important partner intends to end the partnership 
because an employee has made comments they find undesirable – the employer can 
consider terminating the contract. In that case, dismissal must be the only practicable 
option for averting the threat and consideration must also be given to how far the 
employer’s own conduct has contributed to the pressure.  

In the case of tenured public employees, the requirements for the employer are more 
stringent, once again concomitant with the more stringent requirements made of the 
employees. Their entitlement to the employer’s protection is even greater. The 
employer must also defend an employee in public service from unjustified attacks even 
when these are not punishable offences, such as untrue media reports, in some 
circumstances by issuing a public clarification. An unproven assertion that the public 
employee knowingly behaved in an unlawful manner is, moreover, defamatory and apt 
to cast a slur on their public reputation. Public servants can, on these grounds, demand 
that their employer shield them from public accusations by third parties, such as 
journalists.   
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Q6: What options do university employees have to defend 

themselves against discrimination by their employer? 

A university employee enjoys the protection of both labor law and, in 
some respects, anti-discrimination law. These provide a variety of 

options for responding to discrimination. The situation is trickier for those with contracts 
of limited duration because the employer does not require any particular reason for not 
renewing such contracts. There must be convincing evidence, therefore, that there is a 
connection between the non-renewal of the employee’s contract and any statements 
made by that employee that are protected by the right to freedom of expression. This is 
often hard to prove. If the case can be made, however, then by not offering a renewed 
or permanent contract the employer has violated the prohibition of victimization set out 
in the Civil Code. This prohibition prevents an employer from discriminating against 
employees who exercise their rights in a permissible way. An employee in this situation 
cannot insist on a new employment contract but is entitled to claim compensation.  

The General Act on Equal Treatment does not expressly prohibit discrimination on 
grounds of political opinion. Section 1 of the Act does, however, provide for protection 
from discrimination on grounds of religion or belief. The concept “belief” can include 
political beliefs. According to the Federal Labor Court, however, the test is that the 
political belief must constitute a “systematic overall structure” with at least a “modicum 
of system formation and interpretation of the world”. The Labor Court in Berlin has 
recognized “Marxism-Leninism” as a belief in the meaning of Section 1 AGG. This is 
controversial terrain in various respects, and every case must be judged on its own 
merits. Nonetheless, the expression of political views about the Israeli-Palestinian-
conflict is probably not explicitly protected under this Act.   
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Q7: As an employee, can I ask the works council or staff committee 

to support me? 

Yes, it is the task of the works council or staff committee to support 
employees. Although they cannot provide legal representation 

comparable to that of a lawyer or provide the same advice as legal counsel, they can, 
for example, accompany the employee to talks with the employer. A complaint against 
the employer can also be filed through the works council. If the works council think the 
complaint is justified, they must urge the employer to remedy the situation. 
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4. DEFAMATION 

Academic Freedom and Media Law 

 

Scholars communicate their research findings and contribute their expertise to public 
debate – whether on the radio, on social media or on television. In the current heated 
debate on the Israeli-Palestinian conflict and its historical causes, journalists, politicians 
or private individuals have responded to scholars’ unwelcome statements by defaming 
them personally rather than engaging with their arguments. Such public defamation can 
have serious consequences for the personal wellbeing and career of scholars, eliciting 
anonymous threats and preventing them from communicating publicly about their 
research.  

In this section, we address the role of defamations in the German debate on the Israeli-
Palestinian conflict and answer questions for people who have been subjected to 
defamation because of their research activities and communication. It should be noted 
that each case and each statement must be considered individually and in context. 
When in doubt, seek (legal) advice.  
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Introduction: Speaking about your research: defamation and media law 

Middle East scholars in Germany report self-censorship when researching into the 
conflict between Israel and Palestine, the dynamics of political violence and the 
historical causes. Academics – both supportive and critical of the Israeli actions – are 
affected by the heated political debate around this issue, which often disregards the 
arguments at hand and instead seeks to discredit individuals. This not only damages the 
reputation of the affected scholars, but also saps the academic expertise available to the 
public.  

Scholars who have criticized Israel publicly for the violence inflicted on Palestinians are 
often accused of antisemitism, followed in some cases by cancellations of events, 
academic prizes or guest professorships. While newspapers have reported on the cases 
of renowned scholars such as Judith Butler or Nancy Fraser, many more scholars have 
seen their critique of Israel denounced as what is called Israel-related antisemitism. 
These accusations of antisemitism can damage an academic career, especially for junior 
researchers. 

Accusations of Israel-related antisemitism are unpredictable because the very definition 
remains contested, not only in the political world but also among scholars. Academics 
researching antisemitism agree that an appropriate definition of antisemitism needs to 
encompass contemporary forms of antisemitism which, in many cases, are more subtle 
than in the past. However, there is disagreement in the scholarly community about the 
exact definition, and in particular about the line between antisemitic and legitimate 
criticism of the Israeli state. In this regard, proponents of the Jerusalem Declaration on 
Antisemitism argue that the examples provided by the IHRA working definition of 
antisemitism have allowed the use of accusations of antisemitism to silence unwelcome 
criticism of state policy. 

Media law regulates point at which public accusations amount to defamation, with 
German criminal law and anti-discrimination legislation defining limits to the freedom 
of speech wherever there is an incitement to hatred. While there are legal remedies 
available, they are often not able to redress the damage done to a reputation. 
Moreover, experts repeatedly warn that legal responses might be costly and only draw 
more attention to the case. Against this backdrop, there are important considerations 
for academics in Germany that can help them to navigate the situation and any legal 
steps. More importantly, the public exposure of individual scholars requires universities 
to publicly reaffirm their support for the academic freedom of their staff. Regardless of 
whether they agree with a statement or not, as an employer they should publicly uphold 
the freedom of speech of their employees, which is also a requirement of labor law.  

 

https://www.interact.fu-berlin.de/en/News/Grimm-DW7O-EN.html
https://staatsraison.net/en/coming-soon-en/
https://staatsraison.net/en/coming-soon-en/
https://www.tandfonline.com/doi/full/10.1080/01419870.2021.1960407
https://jerusalemdeclaration.org/
https://jerusalemdeclaration.org/
https://holocaustremembrance.com/resources/working-definition-antisemitism
https://holocaustremembrance.com/resources/working-definition-antisemitism
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https://www.ecchr.eu/en/grey-zones/disciplinary-action-at-the-workplace/
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Q1: What kinds of public statement might be considered unlawful; 

how do I recognize the line between criticism and insult so I can take 

legal action? 

Unlawful statements made to third parties and public statements of a 
nature that is offensive, untrue or damaging to somebody’s reputation may violate that 
person’s general personal rights, which are protected by the constitution, or even 
criminal law. The legal classification depends first and foremost on whether the 
statement is an expression of opinion or an assertion of fact: 

• Statements of fact are verifiable, i.e., they can be true or false. If the statement 
is demonstrably false, its dissemination is unlawful. 

• Expressions of opinion are statements or value judgments that are protected by 
fundamental rights, even if they are harsh, polemical, or exaggerated. 
Expressions of opinion are only inadmissible if they can be classified as abusive 
criticism, formal insults, or if they violate personal rights as protected under 
German Basic Law. In each instance, the individual right to freedom of expression 
on the one hand, and general personal rights and human dignity on the other, 
must be weighed against each other.  
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Q2: What concrete options do I have to defend myself? 

If the statement expressed constitutes a criminal offense, a criminal 
complaint may be considered. Criminal offenses include: insult (section 
185 of the German Criminal Code), defamation (section 186) and 

slander (section 187). Note that the time limit of the aforementioned offences for filing 
charges is three months from the incident. This can be done independently at the 
competent police authority, online or through a lawyer. 

If the goal is to stop a statement as quickly as possible, civil law is the best option (see 
below).  

As a first step, you need to secure evidence! In the case of statements made on the 
internet, it is important to secure evidence as quickly as possible, as they may be 
deleted, such as stories on social media, which are usually only visible for 24 hours.  

• Take screenshots of the statement with time stamps. Since statements are 
always examined in context, it is also important to save the storyline, any 
previous statements, as well as any related comments on social media. 

• Name, address and email address of the person infringing your rights: to ensure 
effective legal protection, it is important to have this information, because 
without a deliverable address, out-of-court measures are possible but going to 
court is not.  

Important: Statements can also be banned by a cease and desist declaration even if they 
are no longer available online/publicly. The person affected by the ban is then prohibited 
from making such statements in the future. 

Expected future statements can only be banned under very strict conditions. This means 
that it is not normally possible to apply preventive protection to specific statements. 

When considering how to take action against defamation, the following points should 
always be taken into account:  

• A (extra)judicial dispute can generate (renewed) media attention. 

• Right of “counterattack”: the more critical and drastic I am in my statements 
about others, the more I have to accept in statements about myself. 

• Self-disclosure: privacy protection does not apply in cases of so-called self-
disclosure. This means that the more I reveal about myself in public, the more I 
put myself in the public eye, the more reporting on this public sphere I have to 
tolerate. 

• If you plan to publish something yourself and are unsure about the legality of the 
statement, the written report can be checked in advance by a media law firm.  

https://www.gesetze-im-internet.de/englisch_stgb/englisch_stgb.html#p1907
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Q3: How can I defend myself if my photo is used for smear 

campaigns without my consent? 

The unauthorized use of photos — for example, in the context of 
(media) smear campaigns — can constitute an infringement of the right 

to one’s own image. It becomes particularly problematic when images are embedded in 
a way that changes the context, stigmatizes or degrades.  

Principle: Images may only be published with the consent of the person depicted for the 
agreed purpose, § 22 KUG. Exceptions apply, for example, to persons of contemporary 
history or events of public interest, § 23 KUG. However, even in these cases, publication 
may be unlawful if it is derogatory, taken out of context or deliberately defamatory.  

Please note: Consent does not have to be given explicitly; it can also be implied, i.e., 
tacitly declared through the behavior or actions of the person depicted. This is the case, 
for example, when a person stands in front of the camera, poses, smiles or gives an 
interview.  

Freedom of the press also protects use of images in reporting — but only if the person 
depicted has given their consent or if an exception applies. In the case of images of 
private individuals who are not in the public eye and/or without factual context, personal 
rights generally prevail, and the use of the image may be prohibited.  

Exceptions that may apply are:  

• Images from the field of contemporary history: This includes images of persons 
who are of legitimate public interest, such as politicians, activists or persons who 
consciously engage in public debate. Participants in demonstrations or public 
events may also fall under this category, but only in the context of reporting on 
the event. This may also be the case for a current event that is of public interest. 
The person does not necessarily have to have been in the public eye before.  

• Assemblies, marches and similar events: In the case of public gatherings, such as 
demonstrations, images of the event in which individuals are recognizable can 
be legally published. However, this does not apply to close-ups of individuals, 
who not take center stage through speeches or other actions or if this results in 
stigmatization or defamation.  

The protection of privacy is weakened or may be waived if the persons concerned have 
consented to the publication of matters that are usually considered private.  

Legal remedies:  

• Under civil law, a warning letter may first be issued demanding a cease-and-
desist declaration. If there is no response or if the declaration is not signed, the 
claim for cease and desist can be enforced in court (sections 823, 1004Civil 
Code).  

https://www.gesetze-im-internet.de/kunsturhg/__23.html
https://www.gesetze-im-internet.de/kunsturhg/__23.html
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https://www.gesetze-im-internet.de/kunsturhg/__23.html
https://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.html#p4209
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• Under criminal law, intentional unlawful publication of an image is punishable by 
a fine or imprisonment.  

Proper documentation of the infringement is also important in relation to image rights. 
The publication of an image should therefore be stored in a legally secure manner (time-
stamped) together with its context. 

In the context of the debate and protests related to the Israeli-Palestinian conflict, the 
identifying portrayal of activists or researchers has increasingly been used as a means of 
pressure. There are cases in which the media and individuals publish sensitive data such 
as names and photos of those affected and place them in a false context. This frequently 
constitutes an unlawful infringement of personal rights, as the result is often 
stigmatization and defamation. In such cases, legal advice is recommended. 
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5. LEGAL CONCERNS FOR MIGRANT 
SCHOLARS AND STUDENTS  

Summary: Academic Freedom and Migration Law 

 

Many of the scholars and students who have expressed solidarity with the Palestinian 
people – be it by organizing conferences, speaking up in academic spaces or taking to 
the streets to demand an end to the genocide – do not hold a German passport or are 
naturalized Germans. They face potential threats to their residence status or German 
citizenship when universities and other research institutions impose disciplinary 
measures or when they are criminalized for speaking out in a private capacity. The 
adverse effects of these sanctions are compounded by the laws governing migration, 
residence and citizenship, increasing the stakes for participating in academic and public 
debate. 

In this section, we address the legal questions confronting migrant scholars and students 
in the defense of their academic freedoms. We then add context by discussing the wider 
use of residence and nationality law to restrict public discourse and exclude important 
sections of our society from participating in processes of democratic contestation.  
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Introduction: Academic freedom and residence rights: restricting discourse by the 

back door 

Now that German universities are pursuing a more international profile, higher 
education in Germany has benefited increasingly from the expertise of international 
academics in teaching and research. Similarly, at many universities international 
students are now an integral part of the student population. They often voice a feeling 
that in Germany’s debate about the conflict between Israel and Palestine they are 
operating within a grey zone. This grey zone surrounds not only academic statements 
and assessments relating to Israeli settlement policy and to the use of genocidal violence 
against the Palestinian population in Gaza, but also the use of slogans and symbols to 
express solidarity with Palestinians. 

Overlaying the grey zone is a tangle of red lines constructed by society and government 
that many of those affected find hard to locate. These red lines usually come into play 
when academic or political statements about the state of Israel are condemned by an 
institution or a social player as antisemitic, resulting in the cancellation of events and 
invitations, or in dismissals, sanctions or criminal complaints. As many cases are never 
publicized, there are no statistics to indicate how many people have been affected. 
Examples include the decision by the Max Planck Institute in Halle to terminate its 
working relationship with the acclaimed Lebanese-Australian anthropologist Professor 
Ghassan Hage, the cancellation of several events under pressure from university 
administrations and the denial of entry, since declared unlawful, to the British-
Palestinian surgeon Ghassan Abu-Sitta when he was invited by the Palestine Congress 
to report on his experience of treating survivors in Gaza. 

Whenever the public debate shifts into employment or criminal law, the consequences 
for non-German nationals are compounded by legislation governing residence and 
citizenship. First of all, criminal investigations and the loss of employment can have 
implications for residence rights. For non-European academics, for example, a visa is 
usually conditional upon an employment contract. If the employer gives notice, that 
entails the loss of the holder’s residence permit. In Berlin, moreover, defense lawyers 
report that the police immediately inform the immigration agency whenever a criminal 
procedure is initiated, whereupon the agency will suspend any ongoing residence 
application. For those affected, this can mean that, until the criminal procedure has 
been concluded, they can only be issued a provisional document. Moreover, if convicted 
they face the threat of deportation. 

Such risks are far greater for Palestinians and for the broader, non-university protest 
movement in solidarity with Palestine. The methods currently being applied in 
connection with the conflict between Israel and Palestine have occurred in different 
constellations ever since the Federal Republic of Germany was founded ‒ for example, 
during protests against the Turkish government’s treatment of Kurds. As a result, issues 
of constitutional law around protecting the freedom of expression and academic 
freedoms of non-nationals and naturalized Germans have shifted into the legislative 
sphere of residence rights. These people pay a high price if they cross putative red lines 
in the grey zone, and this prevents them from participating in academic and public 
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discourse. At the same time, the need to combat antisemitism, which remains 
embedded in German institutions and society, has fallen out of focus.   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



GREY ZONES, RED LINES 
 

57 
 

Q1: To what extent can the state legally restrict my political activities, 

especially when I am not a German citizen? 

In principle, general legislation (such as the Assemblies Act and the 
Associations Act) allows third-country nationals to engage in political 

activities. This right derives directly from the fundamental right to freedom of 
expression(Basic Law Article 5(1)). Under certain circumstances, however, the 
immigration authorities may restrict or prohibit the political activities of third-country 
nationals. This means that a person may, for example, be prohibited from taking part in 
a specific demonstration or, more generally, in any demonstration on a certain topic, or 
else prohibited from giving a speech at an event. 

Immigration authorities hold limited discretionary power to make a decision on 
restricting or prohibiting political activities only if they identify what the law calls a 
“threat to public safety”. In legal terms, a violation of existing legislation may be deemed 
to constitute such a threat. Immigration authorities can only ban a specific activity but 
can never ban political activity in general. In addition, the authorities may restrict 
political activity if it is found to contradict the foreign policy interests or international 
legal obligations of the Federal Republic of Germany. The prevailing view is that this 
circumstance requires very narrow interpretation. In addition, political engagement may 
be restricted if it is considered to impair or jeopardize political decision-making 
processes in the Federal Republic of Germany. However, participating in a heated and 
controversial political discussion does not justify official intervention on such grounds, 
as long as the rights of third parties worthy of protection are not violated.  

The immigration authorities must prohibit political activity if they consider it to threaten 
the free democratic order or the security of the Federal Republic of Germany. They must 
also ban political activity that they believe supports associations, political movements 
or groups within or outside federal territory which have instigated, advocated or 
threatened attacks against persons or property within federal territory or against 
Germans or German institutions outside federal territory. In cases relating to Palestine, 
immigration authorities often equate political activism with allegiance to crimes 
amounting to terrorism, given that Hamas and the PFLP have been declared terrorist 
organizations by the EU. 

Anyone facing restraint in the expression of their political beliefs can appeal the decision 
or bring an action for annulment. Both legal remedies have suspensive effect. This 
means that the ban cannot be enforced while the appeal is still pending and that those 
affected should be able to engage in further political activity despite the ban. However, 
the authority can and will usually order the immediate enforceability of the ban. In such 
cases, application can be made to the administrative court for urgent legal protection or 
a request for suspension of enforcement can be filed with the competent authority as 
part of an appeal procedure (see: Appeals).  

https://www.gesetze-im-internet.de/englisch_gg/englisch_gg.html#p0035
https://www.gesetze-im-internet.de/englisch_gg/englisch_gg.html#p0035
https://www.gesetze-im-internet.de/englisch_gg/englisch_gg.html#p0035
https://www.gesetze-im-internet.de/englisch_aufenthg/englisch_aufenthg.html#p1081
https://www.gesetze-im-internet.de/englisch_aufenthg/englisch_aufenthg.html
https://www.gesetze-im-internet.de/englisch_vwgo/englisch_vwgo.html#p0392
https://www.gesetze-im-internet.de/englisch_vwgo/englisch_vwgo.html#p0392
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Q2: What consequences could a criminal investigation have for my 

residence permit? 

If the police are investigating a suspected criminal or administrative 
offense, the immigration authorities must generally suspend their 

decision on an application for the issuance or extension of a residence permit until the 
investigation has been completed. This is particularly relevant for people whose 
residence permit is about to expire or is still pending. It therefore affects students and 
researchers, whose visa or residence permit is usually only issued for comparatively 
short periods.  

In some cases, however, the immigration authorities can decide on the residence permit 
regardless of the outcome of proceedings. Here, one decisive factor is what punishment 
might be imposed in the event of a conviction, and that depends in turn on the charges 
brought. If, for example, the police accuse the defendant of incitement to hatred or of 
using symbols associated with unconstitutional or terrorist organizations, conviction can 
result in a fine or a prison sentence of up to five years. In this case, an application to 
renew a residence permit can generally be suspended until the investigation has been 
completed. A charge of negligence, on the other hand, is not sufficient to justify the 
suspension of immigration proceedings. Negligence is defined as a failure to act with the 
legally expected level of care.  

Another decisive factor in the suspension of immigration proceedings is whether the 
norm establishing the requirement to grant or extend a residence permit contains a 
specific provision on denying the permit to an applicant convicted of a criminal offense. 
If, for example, a person applies for residence under Section 25a of the Residence Act 
(Granting residence in the case of well-integrated juveniles and young adults), 
paragraph 3 specifically provides that the permit can only be refused if the applicant has 
been convicted of an intentional criminal offense committed in Germany where the total 
fine amounts to more than 50 or 90 daily rates. 

The legal basis for study and research permits contains no specific provisions for refusing 
residence in the event of a criminal conviction. Here, therefore, the general rules apply, 
which means that a permit can be denied following an offence incurring a minor penalty. 
Even Directive (EU) 2016/801 of the European Parliament and of the Council, known as 
the REST Directive and of primary importance to researchers and students, does not 
help in this regard. This directive likewise provides that the competent authorities may 
refuse or withdraw a residence permit if they consider a person to pose a threat to public 
order, security or health.  

For as long as the proceedings are suspended, those affected must be issued with a 
provisional residence permit, provided that they have applied for an extension of their 
residence permit in good time before it expires. While proceedings are pending, those 
affected have the same rights as they had with their previous residence permit. 
Nevertheless, many of those holding a provisional permit of this kind report practical 
problems in obtaining a rent contract or a job.  

https://eur-lex.europa.eu/eli/dir/2016/801/oj/eng
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Another issue flagged up by those concerned and their lawyers relates to the knowledge 
transfer between law enforcement agencies and immigration authorities. The latter are 
usually well informed once proceedings are initiated, but individuals report having to 
hire a lawyer to prove to their immigration authority that criminal proceedings have 
been discontinued so that immigration procedures can resume.  

If the police accuse someone of supporting terrorism, the immigration authorities can, 
moreover, initiate expulsion proceedings. The person concerned must then leave 
Germany and is not allowed to re-enter the country for a certain period of time. This 
happens regardless of whether criminal investigations have been instigated or whether 
a conviction has already been handed down. Naturalization proceedings are also 
suspended if the public prosecutor’s office is investigating whether a criminal offense 
has been committed. This happens regardless of what consequences a conviction might 
have. 

If immigration proceedings are wrongfully suspended, an attempt can be made to force 
a decision by filing an action for failure to act with the administrative court. Following 
an expulsion order, the administrative court needs to be seized with an appeal or action 
for annulment and, if necessary, urgent legal protection.  
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Q3: What consequences can participation in a prohibited or 

dissolved assembly have for my residence permit? 

Participation in a prohibited or dissolved assembly is an administrative 
offense punishable by fine. The violation may therefore justify the 

state’s interest in expulsion. In that case, the conditions for granting a residence permit 
would no longer be met. However, as this is an administrative offense, a single violation 
is generally not sufficient to justify the state’s interest in expulsion, as the threshold for 
minor offenses is unlikely to be reached. This threshold may be met, however, if there 
have been multiple violations. Anyone who has already been prosecuted or punished 
for such a violation should bear this in mind.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

https://www.gesetze-im-internet.de/versammlg/__29.html
https://www.gesetze-im-internet.de/versammlg/__29.html
https://www.gesetze-im-internet.de/englisch_aufenthg/englisch_aufenthg.html#p1217
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Q4: Can sanctions imposed by the university where I study or work 

as a researcher affect my residence permit? 

Sanctions imposed by universities can have a negative impact on a 
residence permit if it is tied to studies or research activities. If, for 

example, the person concerned has been expelled by the institution, it may be that the 
purpose of the residence permit, in this case studying, can no longer be fulfilled. In these 
circumstances a residence permit may be shortened retrospectively because an 
essential requirement for its issuance no longer applies. Residence permits for university 
studies pursuant to Section 16b of the Residence Act usually contain the condition that 
the permit automatically expires if studies are terminated without achieving a degree. 
This means that the residence permit expires as soon as the student has been expelled.   

If an order barring entry to university premises is imposed as a disciplinary measure for 
participating in protests or similar activities, this may also have an adverse effect on a 
residence permit, because the student would then de facto no longer be able to study 
in person. However, so long as the ban on entering the premises is temporary, it is not 
equivalent to discontinuing studies and the residence permit would not expire 
immediately, even if the permit is subject to the condition that studies are continued. In 
this case, the residence permit could be shortened in accordance with Section 7(2) 
sentence 2 of the Residence Act. However, since the authorities have discretion in this 
matter, it is questionable whether reducing its validity would be lawful in this case. 

As a rule, disciplinary measures taken by the university can initially be challenged by 
filing an administrative complaint, which should in principle also have suspensive effect 
on the disciplinary measures. If the complaint is not upheld, legal protection can be 
sought from the administrative court. If the university has ordered immediate 
enforcement, it is also advisable to apply for urgent legal protection.  

 

 

 

 

 

 

 

 

 

https://www.gesetze-im-internet.de/englisch_aufenthg/englisch_aufenthg.html#p0116
https://www.gesetze-im-internet.de/englisch_aufenthg/englisch_aufenthg.html#p0285
https://www.gesetze-im-internet.de/englisch_aufenthg/englisch_aufenthg.html#p0116
https://www.gesetze-im-internet.de/englisch_aufenthg/englisch_aufenthg.html#p0116
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Q5: I obtained German citizenship a few years ago or have dual 

citizenship. What consequences could I face in the event of a 

criminal investigation in connection with my political activities? 

In principle, citizenship can only be revoked if naturalization took place 
within the last ten years and was unlawful. This would be the case if, for example, 
essential information is found to have been deliberately incorrect or incomplete – if, for 
example, the applicant concealed a criminal conviction, imprisonment or criminal 
investigation during the naturalization procedure. In such cases the immigration 
authorities hold the discretionary right to revoke citizenship rights. Equally, some 
immigration authorities use the discretionary principle to revoke citizenship, arguing 
that it was “acquired by deception” because the applicant feigned “inner democratic 
beliefs”. This can happen if the authorities deem certain political movements to be 
incompatible with fundamental German values. Whether the person also has citizenship 
other than German citizenship is not relevant here because statelessness does not 
preclude revocation.  

Individuals expressing solidarity with Palestine have reported uncertainties during the 
naturalization process, particularly in Brandenburg and Saxony-Anhalt. The 
naturalization tests in these two federal states explicitly ask about the applicant’s 
commitment to the right of Israel to exist as a state. This procedure has not been 
implemented nationwide; however, recent reforms to German nationality laws have 
introduced a requirement to declare unconditional support for the protection of Jewish 
life in Germany and for “the prohibition on conducting a war of aggression” (Section 
10(1)(1a) Nationality Act). If a person undergoing naturalization affirms the right of the 
state of Israel to exist but is subsequently found to express what is interpreted as an 
opposing attitude, this can be interpreted as “acquisition by deception”. In a recent case, 
Berlin authorities used this argument to revoke citizenship after the person concerned 
expressed public support for Hamas, even though the Federal Constitutional Court 
concluded back in 2017 that denying naturalized Germans the same legal rights as ethnic 
Germans was incompatible with the free democratic basic order. Ongoing 
developments will show whether the deception argument is upheld by the courts. 

A criminal conviction handed down after naturalization cannot reverse a naturalization 
that has already taken place. It follows that preliminary police investigations will be all 
the more irrelevant. 

 

 

 

 

 

 

 

https://www.gesetze-im-internet.de/englisch_stag/englisch_stag.html#p0206
https://www.gesetze-im-internet.de/englisch_stag/englisch_stag.html#p0058
https://www.gesetze-im-internet.de/englisch_stag/englisch_stag.html#p0058
https://www.lto.de/recht/hintergruende/h/einbuergerung-staatsangehoerigkeit-hamas-berlin-pass
https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/2017/01/bs20170117_2bvb000113en.html
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Q6: I have been invited to participate in an academic event in 

Germany. Under what circumstances can I be denied entry, and to 

what extent will I be informed of the reasons? 

Non-EU citizens must obtain a visa or residence permit entitling them 
to enter the Schengen area for a short stay. Despite a valid visa or residence permit, the 
border authorities may refuse entry or onward travel within the Schengen area if the 
person is considered by the federal police to pose a threat to public security in any 
member state. 

The border authorities may assume such a threat if the person concerned is suspected 
of having committed a criminal offense, regardless of whether they currently pose a 
threat. In addition, entry may be refused if the holder is listed in the Schengen 
Information System (SIS). A person may be placed on this list, among other reasons, if a 
member state considers that their presence constitutes a threat to public order or to 
public or national security on the territory of the state, if the person has been convicted 
of a “serious crime” in a member state (the minimum penalty for the offense must be 
one year of imprisonment) or if there is a reasonable suspicion that they have 
committed a serious crime, or if there are concrete indications that they are planning 
such acts on the territory of a member state. Inciting hatred or condoning a criminal 
offense is not considered to be a serious crime, but supporting a terrorist organization 
is. 

The border authority must justify its decision and provide the reasons for it. A standard 
form is used for this purpose. However, those affected are not informed in advance 
when they are refused entry. Travelers can find out whether there is an alert in the SIS 
by submitting a request for information to the authority responsible for maintaining the 
register in the member state. In Germany, this is the Federal Criminal Police Office 
(BKA).  

Legal remedies:  

An appeal or legal action and urgent legal protection can be sought from the 
administrative courts following denial of entry. Action can also be taken at an 
administrative court against an alert in the SIS.  

 

 

 

 

 

 

https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32016R0399#art_14
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32016R0399#art_6
https://eur-lex.europa.eu/eli/dir/2008/115/oj/eng#art_11
https://www.gesetze-im-internet.de/englisch_stgb/englisch_stgb.html#p1368
https://www.gesetze-im-internet.de/englisch_stgb/englisch_stgb.html#p1451
https://www.gesetze-im-internet.de/englisch_stgb/englisch_stgb.html#p1451
https://www.gesetze-im-internet.de/englisch_stgb/englisch_stgb.html#p1345
https://www.gesetze-im-internet.de/englisch_vwgo/englisch_vwgo.html#p0606

