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I. Introduction

The European Center for Constitutional and Human Rights (ECCHR), Centro de Estudios Legales y
Sociales (CELS), Terra de Direitos, Base Investigaciones Sociales (BASE IS), Fundacion Tierra, and
Bischofliches Hilfswerk Misereor (hereinafter jointly referred to as the Complainants) respectfully
submit to the German National Contact Point (NCP) their observations on the draft initial assessment
to the complaint against Bayer AG and respond to the NCP’s mediation offer.

We welcome the NCP’s acceptance on the issues of the human rights and environmental due diligence
of Bayer, the acknowledgment that the company is “at least directly linked via its business partners to
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the issues raised in the complaint,”" and the offer to discuss with the company an improvement in its
general due diligence policies. However, we are highly critical of the NCP’s factual assessment and
its interpretation of the standard of proof required at this stage of the proceeding. The Complainants
are of the view that the NCP’s competence should be focused on encouraging compliance with the
OECD Guidelines, and the current initial assessment misses the opportunity to do so.> As a result, the
Complainants consider that a mediation process would be ineffective if it only discusses Bayer’s
general due diligence policies without the possibility of contrasting them with their (lack of)
implementation in the cases raised in the complaint.

In this response, the Complainants argue that the claims on Bayer’s relationship with the adverse
impacts described in the complaint are sufficiently and credibly substantiated. To do so, this response
stresses the importance of a uniform application of the plausibility standard and addresses several
factual misinterpretations from the NCP which have led to an erroneous evaluation of this
requirement. Moreover, the Complainants assert that scientific questions are irrelevant for the initial
assessment, and any factual disagreements are to be discussed during a possible mediation between
the Parties.

II. Sufficient and credible substantiation of Bayer’s relationship to the adverse impacts

In line with §45 of the NCP’s own Procedural Guidance, the NCP acknowledges that “sufficient and
credible information” is the standard under which it examines the substantiation of issues raised by

! German National Contact Point (NCP), Draft Initial Assessment (NCP DIA), 16 September 2025, §69.
2NCP DIA, ie. §74



the Complainants; furthermore, the threshold for this assessment is lower than those of judicial
mechanisms,® such as a standard beyond reasonable doubt. The OECD Guide for National Contact
Points on the Initial Assessment of Specific Instances has further indicated that “the initial assessment
should not be unnecessarily onerous and should not reflect the level of examination required in later
stages of the process”; in turn, it has suggested a standard of plausibility.* Neither the NCPs
Procedural Guidance, the OECD Guidelines, nor the Guide for National Contact Points establish the
need to demonstrate causality between an alleged impact and the actions (or omissions) of a company.
The Complainants note, however, that the NCP applies a double standard in its assessment of the
claims. On one hand, it correctly recognizes the plausibility of “the general risk factors described by
the Complainants” regarding Bayer’s general due diligence policies.® Inexplicably, on the other hand,
the draft argues that the substantiation of the claims regarding Bayer’s relationship to the adverse
impacts is only met if: (i) there is a causal link between the negative impacts, and either exposure to
glyphosate or genetically modified (GM) soy seeds; and (ii) that the use of Bayer’s products in the
areas of interest described in the complaint is proved.® This double standard is incoherent with the
Guidelines and the procedure for specific instances.

The Complainants note that in doing so, the NCP analyzes the facts substantiating the alleged negative
impacts under a much higher standard incompatible with the interpretation of the OECD Guidelines
and the NCP’s Procedural Guidance. In contrast, the OECD has established that during the initial
assessment stage “it is not necessary to undertake fact-finding or a thorough assessment of all the
issues raised on their merits [and that] further examination is envisioned in the next stage of the
process” (emphasis added).’

The Complainants reiterate that: (a) the applicable standard is that of plausibility for the Initial
Assessment stage;® and (b) that scientific questions on glyphosate-based pesticides or GM soy seed
causing negative impacts are not only irrelevant in this stage, but also there is not a scientific consensus
around them. Therefore, the NCP should have properly considered the facts and evidence as sufficient
and credible to substantiate Bayer’s relationship with the alleged impacts.

a. Plausibility as the applicable standard

In addition to the requirement to establish causality being contrary to the procedures for NCPs and the
German NCP’s own Procedural Guidance, the Complainants argue that the requirement to establish
causality to substantiate claims in specific instances creates an unnecessarily onerous burden for
complainants. Particularly for vulnerable groups such as indigenous and rural communities in contexts
of land conflicts, access to evidence is difficult and often dangerous.® Moreover, this information lies
within the sphere of respondent or of its business partners; and for the latter, there is a significant risk
of intentional misuse of the products, as the NCP rightfully acknowledged."” Similarly, under

3 Procedural Guidance of the German National Contact Point for the OECD Guidelines (Procedural Guidance), 1
January 2024, §45; OECD, OECD Guidelines for Multinational Enterprises on Responsible Business Conduct
(OECD Guidelines), 2023, p. 70, §33; OECD, Guide for National Contact Points on the Initial Assessment of
Specific Instances (OECD Guide on Initial Assessment), 2019, p. 7.

4 OECD Guide on Initial Assessment, p. 7.

S NCP DIA, §73.

¢ NCP DIA, §77, p. 26-27, and §84, p. 28.

7 OECD Guide on Initial Assessment, p. 7.

8 Complainants’ response to NCP questions, 4 March 2025, §§3 and 4.

9 Complaint, §116, p. 35; §§153-156, p. 44; §§172-174, p. 48; §183, p. 52. See also, United Nations Special
Rapporteur on toxics and human rights, A/HRC/60/34, Guidelines on access to justice and effective remedies in
the context of toxics, 8 August 2025, §§51-52. Available at: https:/digitallibrary.un.org/record/40872367v=pdf.
10ONCP DIA, §73.
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international human right law standards, this gives grounds for a reversal of the burden of proof.'!
Ultimately, the NCP’s application of such a high standard would render specific instances as
inaccessible for affected persons and communities in vulnerable positions. This is contrary to the core
effectiveness criterion of accessibility guiding the work of National Contact Points."

The NCP dismissed several of the Complainants’ facts and evidence referring to the alleged impacts
on the four areas of interest by arguing that “it can neither be entirely rejected nor plausibly accepted
that the Respondent’s products have been involved in the instances described”!® (emphasis added).
The NCP fails to provide a proper explanation for the lack of plausibility of the facts and is imposing
a higher standard of proof to determine the substantiation of the claims. For instance, when it claims
that “[...] there remain strong doubts about the use of precisely the Respondent’s products™!* the NCP
requires proving the claims which is clearly beyond the standard of plausibility.

In what follows, the Complainants address this question and show that plausibility must be
uniformly applied throughout the initial assessment, including that of Bayer’s relationship to the
alleged negative impacts. Indeed, the information the Complainants provided is credible and sufficient
to meet this standard.

In general, the Complainants argue that the plausibility of Bayer’s involvement in the alleged impacts
is given by the fact that it has undeniably maintained a leading role in the glyphosate and GM soy
markets in the four countries — with around 30 percent market share for glyphosate based products in
the for four countries, according to Bayer’s own information.!” For instance, Monsanto — later
acquired by Bayer AG — had been commercialising GM soy in Argentina and Brazil since the 1990s,
and in Paraguay since the 2000s. This tendency has logically been followed by the commercialization
and growing use of Bayer’s glyphosate in the GM soy plantations, a trend that is clearly observable
in all four countries.'®

Therefore, it is plausible that Bayer’s glyphosate-based products and GM soy seeds are used in the
areas of interest based on the company’s unquestionable and oligopolistic presence in these countries.
As there is no need — at this stage of the proceeding — to demonstrate direct causality between the
products and the negative impacts, it can be plausibly inferred that there is a probability that Bayer’s
products are used in the areas where the Complainants have documented these impacts. As such, for
the Complainants this would justify further discussion in a mediation with the Respondent. The NCP’s
argument that other companies have a higher market share than Bayer!” is irrelevant for the initial
assessment. The Complainants contend that this issue would have warranted a direct discussion with
Bayer regarding how the company should adapt its due diligence policies according to its market
position.

In addition, the Complainants maintain that the complaint provides additional supporting information
that reinforces the plausibility of Bayer’s products being used in the four areas of interest.!® Below,
the Complainants highlight facts that have not been properly considered in the initial assessment.

" As explained in the Complainants’ response to NCP questions, §5 and Guidelines on access to justice and
effective remedies in the context of toxics, 8 August 2025, §§82-87.

12 OECD Guidelines, p. 65.

3 NCP DIA, §82, pp. 27-28.

4 NCP DIA, §81, p. 27.

15 See Bayer’s General Assembly 2024 — answer to the question of Christian Schliemann- Radbruch as cited in
the Complainants’ response to NCP questions, §39.

16 Regarding Argentina, §§55 and 56, pp. 19-20; regarding Bolivia, paragraph 63, p. 21; regarding Brazil,

paragraphs 70-71, pp. 23-24; regarding Paraguay, paragraphs 78-80, pp. 25-26. All from the submitted Complaint.

17 NCP DIA, §81
18 Complaint, §§36-44, po. 13-16.
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(1) Plausible information on the use of Bayer’s glyphosate-based products in Argentina

The draft Initial Assessment disregards direct and credible evidence that sufficiently substantiates
Bayer’s relationship to the alleged adverse impacts. Most notably, the Complainants point to the
evidence of the use of Bayer’s products in the soy fields adjacent to the Villa Alicia Neighborhood.'
Namely, during criminal proceedings against soy producers in the area, ‘agronomic prescriptions’
have been found pointing to the use of Bayer’s Roundup products.?’ This evidence has been considered
as sufficient for indicting and opening a criminal trial for damages to health and the environment by
various Argentine judicial authorities,?' which understood that there could be a relationship between
the damage and the products.

The reasons why the NCP has dismissed this — and other relevant evidence referring to the Brazilian
case?? — important evidence by disregarding it as “anecdotal evidence” remain unaddressed in the
draft.?® Alternatively, even if the NCP maintains its position that the agronomical prescriptions of
Bayer’s products are “anecdotal”, it still provides a plausible indication that Bayer’s products may
have been used at some point in the soy fields in this area of interest and that these products are linked
to the negative impacts described in the complaint.>* Moreover, there are no grounds for dismissing
evidence that has already been incorporated to criminal proceedings in Argentina* and which, by its
very own nature, meet the higher evidentiary standard for this type of proceedings. If the NCP does
not consider evidence from criminal proceedings to be sufficient, it raises the question of what type
of evidence would meet the NCP's threshold.

Expecting the Complainants to provide scientific evidence is not necessary at the Initial Assessment
stage. Furthermore, interpreting the Guidelines in such manner imposes a burdensome evidentiary
requirement that does not take into consideration that affected communities and Complainants do not
have the necessary resources or security conditions to secure such type of evidence. 2

In additional, the Complainants submit that the fact that Bayer has not been part of the domestic
proceeding in Argentina bears no relevance whatsoever for the substantiation of the claim or the
plausibility of Bayer’s glyphosate-based products being involved in the alleged impacts on Sabrina
Ortiz, her family and other neighbors in this area. Quite on the contrary, as parallel judicial
proceedings involving respondents directly have often been used to deny the competence of NCPs to
handle cases, the German NCP faced the opposite situation. Were its good offices to include Bayer’s
plausibly demonstrated impacts in the region, this would have contributed to an improved adherence
to the Guidelines and remediation for aggrieved rightsholders.

Thus, the Complainants vehemently reject the NCP’s failure to recognize the existing plausible
evidence in its assessment of Bayer’s involvement in the alleged impacts in Argentina.

(i1) Plausible information on deforestation, biodiversity, and other environmental impacts

The Draft of the Initial Assessment concludes that the allegation that Bayer AG is involved in
deforestation in Brazil, Paraguay and Bolivia through its GM soy seeds is not sufficiently
substantiated. For Brazil, the NCP’s assessment is that “even if GM soy cultivation is/was a cause for

19 Response to NCP Questions, Annexes 1, 2 and 3; Complaint, §§ 89 and 90, pp. 28-29; §§ 94 and 95, p. 30.

20 Response to NCP Questions, Annex 1, Cortese case, pp. 1749-1752; Complaint, §85, p. 27.
2l Complaint, see the indictment by Matias Felipe di Lello referred in the footnote n. 194, p. 28.
22 Complaint, §134, pp. 40-41.

ZNCP DIA, §80, p. 27.

24 Complaint, §§ 81-170, pp. 26-47.

25 Complaint, §§87-93, pp. 28-30.

26 Complainants’ response to NCP questions, §§4-6, pp. 1-3.
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deforestation, the role of precisely the respondent’s GM soy seeds in this process remains
questionable.””” The Complainants reiterate that it is not necessary to demonstrate a “precise” causal
link between Bayer’s GM soy seeds and deforestation and that the Complainants have already
presented information — including scientific studies — that GM soy cultivation is associated with
deforestation.?® The requirement on precision, as the NCP expressively states, is unnecessary and
beyond sufficient substantiation standards.

The Complainants also highlight that the Procedural Guidelines do not specify a requirement or
threshold for the assessment of the relationship of a business with continuous negative impacts. In this
sense, it is irrelevant whether in the case of Brazil, Paraguay, and Bolivia deforestation began years
before the Respondent's business activity. The Complainants argue that in this case, the due diligence
responsibilities of Bayer in assessing the risk of deforestation and remediating its adverse impacts do
not depend on when the risks started as long as the impacts are ongoing. The credible information
presented in the complaint is enough at this stage of the procedure to enable a discussion with Bayer
on the appropriate due diligence measures to address deforestation risks and impacts.

In addition, the NCP failed to provide an assessment of other environmental impacts, such as
biodiversity loss, greenhouse gas emissions, pollution of rivers and streams, and tree cover loss
presented in the complaint.”” The NCP dismissed them by linking them solely to deforestation or
treating them as a deforestation-linked impact. >

The Complainants insist that these impacts are independent from deforestation and evidence on this
has been sufficiently substantiated in the complaint.’! Biodiversity loss, pollution of rivers and
streams, tree cover loss, and greenhouse gas emissions impacts are undoubtedly tied to the agro-
industrial model of GM soy and pesticides.

(i)  Plausible information on socio-territorial conflicts

On the socio-territorial impacts in the areas of interest, the Complainants once again insist that it is
not necessary to demonstrate that Bayer’s products are “driving the conflicts”? but rather that they
are plausibly involved in them. Indeed, to the Complainants remind that there is strong evidence and
confirmed studies on how the soy seed agri-business model is associated with forced evictions and
systemic pressures over indigenous and peasant communities of the Southern Cone.** Reducing these

’NCP DIA, §85, p. 28.

28 Complaint, §§177-181, pp 50-51. For example, World Resources Institute, “Deforestation Linked to
Agriculture,” accessed April 19, 2024, https://research.wri.org/gfr/forest-extent-indicators/deforestation-
agriculture. Soybeans can have a direct impact on forests when land is cleared and immediately converted to
soybean production. Direct deforestation corresponds to any forest loss that occurred three years before the
establishment of soybeans. Likewise, soybeans can have a delayed impact when forests are cleared and used for
other purposes for several years (three or more years) before soybean establishment.
https://www.globalforestwatch.org/blog/commodities/soy-production-forests-south-america/; Martina Schneider
et al, “Soy Production's Impact on Forests in South America,” December 3, 202I.
https://www.globalforestwatch.org/blog/commodities/soy-production-forests-south-america; James Henderson et
al, “The Paraguayan Chaco at a Crossroads: Drivers of an Emerging Soybean Frontier.” Regional Environmental
Change 21 (3), https://doi.org/10.1007/s10113-021-01804-z, 72; Fehlenberg et al, “The role of soybean
production as an underlying driver of deforestation in the South American Chaco,” Global Environmental Change
45, July 2017, https://www.sciencedirect.com/science/article/abs/pii/S0959378017305964, 24-34 .

2 Complaint, §87, p. 28; §94, p. 30; §105-107, p. 33; §§109, p. 33-34; §124, p. 34; §129-130, pp. 38-39; §133, p.
40; §162-164, pp. 45-46;§ 168, p. 47; §172, p. 48; §179, p. 51; §180, p. 51; §194, pp. 54-55; §§212-215, pp. 59-
60; §221, p. 61; §250, p. 67; §257, p. 68; §§261-262, p. 69.

30 NCP DIA, §85, p. 28.

31 Complaint, §105, p. 33; §106, p. 33; §178, p. 50.

32NCP DIA, §86, p. 28.

3 Complaint, §23, p. 9; § 148, p. 43; §153, p. 44; § 155, p. 44; § 156, p. 44; §171, p. 47-48; §172, p. 48; §174, p.
48; §183, p. 52.
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https://doi.org/10.1007/s10113-021-01804-z
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negative impacts to a scientific question on causation of GM soy seed is, on the one hand, not relevant
for this stage in the proceeding; and on the other hand, does not preclude the consideration of these
matters as credible and warranting further examination by the NCP.

b. Scientific questions are irrelevant for the initial assessment of complaints

The draft initial assessment concludes that the allegations that the company has contributed to adverse
human rights (e.g. the rights to health, food, water and land) and environmental impacts on rural and
indigenous communities living in areas with extensive GM soy plantations and the direct glyphosate
use are not substantiated.**

Beyond the reasons already discussed above, the NCP has mistakenly reached this conclusion based
on the argument that the direct causality between the use of Bayer AG’s glyphosate and GM soy and
the demonstrated human rights and environmental impacts is a scientific question that cannot,
therefore, be accepted as part of a mediation before the German NCP.*

This is very concerning for the Complainants, who have presented vast documentation, which
qualifies as plausible, sufficient and credible to substantiate their claims.*® The following two points
elaborate on these concerns.

)] Irrelevance of the scientific evidence in cases of potential misuse of Bayer’s products

Firstly, the German NCP states that glyphosate cannot be considered “[...] the cause for the described
adverse human-rights [sic] and environmental impacts” since “[...] regulatory authorities have made
their decision to approve glyphosate, based on scientific evidence.” [emphasis added]*’

The Complainants note that the regulatory approval is granted, in so far as the products are used
according to the label instructions. The scientific evidence to rule out glyphosate’s negative impacts
bears no relevance when the products are misused. Even the NCP recognizes the plausibility of
“potential intentional misuse of glyphosate-based pesticides.”® Here again, the double standard in
the assessment of the claims generates an inconsistency in the NCP’s arguments and interpretation of
the Guidelines and Procedural Guidance.

The German NCP explicitly recognizes “[...] the potential use of glyphosate-based pesticides to
destroy the vegetation on indigenous or peasant farms.” [emphasis added]* As it further
concludes, “[i]f used in this way, the effect of glyphosate is undeniable since it is the purpose of
glyphosate to destroy all plants except for glyphosate-tolerant GM soy” [emphasis added].** However,
in excluding the concrete impacts in the areas of interest, the NCP falls in a substantial contradiction
of the terms it offers for a potential mediation. The Complainants find it impossible to dialogue with
Bayer on how to include the potential misuse of its products in its due diligence policies, without
being able to discuss any concrete impacts included in the complaint. In doing so, a meaningful
engagement with the Complainants would be barred.

3 NCP DIA, §75, p. 26.

35 NCP DIA, §§92-93, p. 30.

36 Complaint, Section F., pp. 26-52.
37 NCP DIA, §78, p. 27.

3 Idem, §73, p. 26.

¥ 1dem, § 79, p. 27.

40 Op. cit.
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Furthermore, the regulatory approval of glyphosate in the four countries does not exempt Bayer from
its due diligence responsibility per the OECD Guidelines to assess the foreseeable misuse of its
products in the face of the plausible information the Complainants have brought in the complaint.*!
In these terms, the Complainants note with great concern that the German NCP missed the opportunity
to include the plausible alleged impacts of potential misuse of glyphosate-based products in the areas
of interest as part of its good offices’ offer.

(i1) Lack of scientific consensus on causation

The NCP considers the question of the impacts of glyphosate and GM soy seeds strictly as an
undisputable scientific question regarding direct causation, which cannot be negotiated between the
parties.” Above, the Complainants have sufficiently argued that proving causation in the initial
assessment stage is not necessary. Moreover, the Complaints have identified and described specific
adverse health impacts on people inhabiting the areas of interest in which it can be plausibly inferred
that Bayer’s business partners use its glyphosate-based products.*

The scientific question is particularly problematic regarding glyphosate and its human and
environmental impacts. Contrary to Bayer’s arguments,** various scientific studies have been carried
out in a growing number of legal cases filed against Bayer worldwide, linking severe health and
environmental impacts to Bayer’s glyphosate.* Such cases indicate that there is enough evidence in
judicial proceedings that have found Bayer’s GM soy and glyphosate-based pesticides responsibility
to human rights and environmental impacts. Although the NCP is not bound by such decisions, it
could have placed its analysis within the broader context of growing doubts about the alleged safety
of glyphosate-based products.

In Argentina, the scientific evidence produced in various legal proceedings has explicitly shown
that glyphosate and AMPA (the main chemical residue left by glyphosate) have contaminated people
and the environment.*

In addition, the ‘Monsanto Papers’ indicated the systematic capture of scientific studies, research,
and academic articles by corporations.*’ This strategy is intended to achieve two primary objectives.
Firstly, it aims to avert and control any unfavorable outcomes pertaining to their products, with a
particular emphasis on glyphosate. Secondly, it seeks to generate favorable "scientific outcomes"
through the suppression of dissenting scientists and the dismissal of research findings that might attest
to the severely negative impacts of Bayer AG’s products. The existence of studies with opposite
conclusions on the impacts of glyphosate included in the complaint should have been enough for the
NCP to reject Bayer’s arguments.

It is therefore of great concern to the Complainants, that the German NCP has raised this scientific
argument to reach the undesirable outcome of denying their access to mediation about the human and
environmental impacts suffered by different persons and communities due to the use of Bayer AG’s
products.

41 OECD Guidelines, Commentary on Chapter II: General Policies, §20 p. 18

“NCP DIA, §92, p. 30.

43 Complaint, §§87-93, pp. 28-30; §§112, p. 34; §§126-128, pp. 37-38; §§157-161, p.45.

4 Response of Bayer AG to the Complaint, §93 f., p. 20.

4 For an initial overview of cases, see for instance: https:/aglaw.psu.edu/ag-law-in-the-spotlight/review-of-

litigation-against-monsanto-regarding-the-safety-of-glyphosate/.

46 Complaint, §§87-97, pp. 28-31.

4

7 The integral documentation is available at: http://usrtk.org/monsanto-papers/federal-court/#general-mdl-

documents. For a scientific analysis, please see: Henry LB. The Monsanto Papers: Poisoning the scientific well.
Int J Risk Saf Med. 2018;29(3-4):193-205. doi: 10.3233/JRS-180028. PMID: 29843257.
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Due to the dialogue-based nature of mediation in specific instances, the Complainants argue that the
purpose of this process would have been not to reach an agreement on the science, but rather, could
have focused on which due diligence measures should be implemented in light of the lack of this
scientific consensus.

II1. Complainants’ position in relation to the NCP’s good offices offer

Based on the current draft, the Complainants decide to reject the NCP’s mediation offer. An abstract
dialogue with Bayer on their general due diligence policies excluding any possibility of discussing
alleged negative impacts in the areas of interest cannot directly impact the lives of those affected. The
Complainants are of the view that, ultimately, a mediation on such terms undermines the effectiveness
of the Guidelines as it impedes a meaningful dialogue with Bayer. Only insofar as due diligence
policies have an impact in preventing, mitigating and redressing potential and actual negative impacts
on people and the environment, can the OECD Guidelines be effective. The conditions under which
the NCP has drafted its initial assessment of the present case rule out any possibility of this, leaving
the Complainants and the represented communities frustrated and disappointed.

Most importantly, the affected communities and individuals continue to experience negative impacts
in their lives and surroundings, while access to non-judicial mechanisms to address their situation is
denied to them. Even considering the complexity of the case, the fourteen-month long delay in the
initial assessment was, on the view of the Complainants, unjustified as the German NCP incorrectly
assessed the urgency of the cases and the disproportional market power of Bayer in the region.
Throughout this specific instance, the Complainants reiterated the need to urgently address the
situation on the ground. At the same time, the delays in the proceeding have severely strained the
Complainant’s resources and capacities to engage in the process, particularly in a geopolitical scenario
in which their work is systematically undermined, both financially and politically.

The NCP thus missed an opportunity to apply the plausibility standard of proof that would have
enabled a dialogue acknowledging the differentiated positions and resources of the Complainants vis-
a-vis the Respondent. The Complainants consider that this situation would have warranted for the
NCP to implement the equitable core effectiveness criterion indicated in the OECD Guidelines
according to which NCPs should “ensure that power and resource imbalances do not prevent the
parties from effectively engaging in the process.”*® Moreover, in applying an equitable approach the
German NCP could have adequately considered the severity of the allegations, the difficulties in
accessing evidence, and the security risks in the areas of interest as relevant factors for the assessment
of the claims.

Lastly, the Complainants are greatly concerned that the NCP’s unwarranted high standard for the
initial assessment in this case may have broader implications for future specific instances in Germany
as the threshold allowing a mediation offer becomes almost unattainable. Thus, the dialogue-based
nature of specific instances would be undermined and concretely hindering the access to justice to
those most affected by the inadequate policies of German multinational enterprises operating abroad.

4 OECD Guidelines, Commentaries on the Implementation Procedures, p. 66
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