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INTRODUCTION

1. The European Center for Constitutional and Humaghii (ECCHR) and The Redress Trust (REDRESS)
make these submissions pursuant to leave grantdtdebiresident of the Chamber on 17 April 2009 in
accordance with Rule 44 § 2 of the Rules of Court.

2. The chief focus of these submissions is the relatigp between the prohibition of torture and thyhtito a
fair trial and thus between Articles 3 and 6 of h@opean Convention for the Protection of Humagh&i
and Fundamental Freedoms (ECHR). This relationghigncapsulated in the rule prohibiting the use of
torture evidence (the exclusionary rule), whicligelf an inherent part of the prohibition of taeu

3. The present intervention provides analysis and eoatjve law jurisprudence on:

a. The definition, nature, rationale and scope ofekausionary rule;
b. The burden of proof in the practical applicatiortted exclusionary rule; and
C. The impact of the use of evidence obtained by tertand/or other cruel, inhuman or

degrading treatment or punishment on the fairnégsliial proceedings.
A. THE EXCLUSIONARY RULE AS INHERENT TO THE PROHIBITIO N OF TORTURE

a. The definition and nature of the exclusionary rule

4. The exclusionary rule prohibits the admission aflemce obtained by torture and/or other cruel, in&o or
degrading treatment or punishment (“other prohibititreatment”). As is shown below, it has been
explicitly established in a number of internatiotrebties and other declaratory instruments.

5. For example, Article 12 of the UN Declaration or tRrotection of All Persons from Being Subjected to
Torture and Other Cruel, Inhuman or Degrading Tneat or Punishment provides:
“[alny statement which is established to have bewe as a result of torture or other cruel, inhurnamegrading

treatment or punishment may not be invoked as aeml@gainst the person concerned or against aey p#ison in any
proceedings™.

6. Article 15 of the UN Convention against Torture ather Cruel, Inhuman or Degrading Treatment or

Punishment (UNCAT), which entered into force onJdée 1987, provides that:
“[e]ach State Party shall ensure that any statembith is established to have been made as a i&Saitture shall not be
invoked as evidence in any proceedings, excephagai person accused of torture as evidence thastdiement was
made”.

7. Article 10 of the Inter-American Convention to Peev and Punish Torture, adopted by the Organisation

American States, which entered into force on 28d=aly 1987, provides that:
“[n]o statement that is verified as having beenaot#d through torture shall be admissible as edeen a legal
proceeding, except in a legal action taken againstrson or persons accused of having elicitdutaugh acts of torture,
and only as evidence that the accused obtainedssateiment by such means”.

8. The Guidelines and Measures for the Prohibition Rrelrention of Torture, Cruel, Inhuman or Degrading
Treatment or Punishment in Africa, adopted by tHigcAn Commission on Human and Peoples' Rights in
2002 (known as The Robben Island Guidelines), @lewide that states should:

! For background to the Declaration, see J.H. BsrgerH. Danelius,The United Nations Convention against Torture: Anttaook on the
Convention against Torture and Other Cruel, Inhumamegrading Treatment or PunishméMartinus Nijhoff Publishers 1988), pp. 13-16.
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“[e]nsure that any statement obtained through geeaf torture, cruel, inhuman or degrading treatrepunishment shall
not be admissible as evidence in any proceedingspeXagainst persons accused of torture as evidbaté¢he statement
was made®.

9. Also, the rules of procedure of the ad hoc intéomat criminal tribunals include an exclusionaryertias
does the International Criminal Court (ICC). ARi69(7) of the ICC’s Statuftgrovides:
“[e]lvidence obtained by means of a violation ofstl8tatute or internationally recognized human sgsitall not be
admissible if:

(a) The violation casts substantial doubt on thiab#ity of the evidence; or
(b) The admission of the evidence would be aniithéto and would seriously damage the integrityhef proceedings”.

10. In terms of the UN treaty bodies, the Human Rightsnmittee (HRC) locates the exclusionary rule in
Article 7 of the International Covenant on CivildaRolitical Rights (ICCPR):
“[i]t is important for the discouragement of vidlas under article 7 that the law must prohibit tise of

admissibility in judicial proceedings of statemeatxonfessions obtained through torture or other
prohibited treatment®.

11. Similarly, the Committee against Torture (CAT) ltamsistently and repeatedly called upon statesegai
UNCAT to take all necessary measures to ensureethidénce which has been obtained by torture ceroth
prohibited ill-treatment is inadmissibleln P.E. v. Francghe CAT observed:

“...the generality of the provisions of Article 15rde from the absolute nature of the prohibitiontafture and imply,

consequently, an obligation for each State pargstertain whether or not statements constitutargqf the evidence of a
procedure for which it is competent have been naesdz result of torture”.

12. The exclusionary rule forms an inherent part of gimehibition of torture and other cruel, inhuman or
degrading treatment or punishment as it has beesiafged in order to give effect to the prohibitioAs the
CAT has stated:

“the broad scope of the prohibition in article psoscribing the invocation of any statement whigkestablished to have

been made as a result of torture as evidence Virpeoteedings"”, is a function of the absolute reatfrthe prohibition of
torturé[underline added]

13. The normative quality and widespread acceptandheoéxclusionary rule is also strongly evidencedhzy
fact that no state party to UNCAT has entered arvagion to Article 15.

14. Thus, when a provision of a human rights treatghsas Art. 3 ECHR, sets out the general prohibitbn
torture and other cruel, inhuman or degrading tneat or punishment without explicitly making refece
to the exclusionary rule, this rule implicitly fosnpart of that general prohibitidn.

b. The rationale of the exclusionary rule

15. The rationale behind the exclusionary rule includgghe public policy objective of removing anycentive
to undertake torture anywhere in the world (i.ee firevention of torture'f (i) the outrage caused by
torture?* (ii) protecting the fundamental rights of the uyaagainst whose interest the evidence is sought to
be used? (iv) preserving the integrity of the judicial pess' and (v) the unreliability of evidence obtained

2 Adopted by the African Commission on Human andpies Rights at its 32nd session, Oct. 2002, Nr. 29
% Rule 95 of the Rules of Procedure and Evidendmotif the ICTY (IT/32/Rev. 42 4 Nov. 2008) and tidR (14 Mar. 2008) provides that “[n]o
evidence shall be admissible if obtained by methvaish cast substantial doubt on its reliabilityifats admission is antithetical to, and would
seriously damage, the integrity of the proceedings”
4 Rome Statute of the International Criminal CoAfCONF.183/9 as corrected, entered into force 12002.
® HRC, General Comment No. 2@ Article 7, 10 Mar. 1992)N Doc. HRI/GEN/1/Rev.1 at 30, para 12.
® See CAT, Conclusions and recommendatidnisited Kingdom of Great Britain and Northern IreinCrown Dependencies and Overseas
Territories 10 Dec. 2004, UN Doc. CAT/C/CR/33/3, paras. 4Ja&(id 5(d); CAT, Conclusions and recommendatiétssian Federatigré Feb.
2007, UN Doc. CAT/C/RUS/CO/4, para. 21; CAT, Coumdhg observationsMexicg 26 Jun. 1993, UN Doc. A/48/44, paras. 208-229;TCA
Conclusions and recommendatioltgland 27 May 2003, UN Doc. CAT/C/CR/30/3, paras. 7 af); and CAT, Concluding observatiois$nland,
9 Jul. 1996, UN Doc. A/51/44, paras. 120-137 aaphB7.
" CAT, P.E. v. FranceCommunication No. 193/2001, UN doc. CAT/C/29/C812001 (2002), para. 6.3.
8 CAT, G.K. v. SwitzerlandCommunication No. 219/2002 , UN doc. CAT/C/30/T92002 (7 May 2003), para. 6.10.
° This has also been the understanding of this Goluen finding a violation of Art. 6, read togethwith Art. 3 ECHR, when evidence obtained by
torture and other cruel, inhuman or degrading tneat or punishment was used in judicial proceediBge discussion in section C below.
12 M. Nowak & E. McArthur,The United Nations Convention against Torture: ArBeentary(Oxford University Press, 2008) Ch. 15 para. 2;
Burgers & Danelius, p.148.
1 See, for example, Lord Hope M (FC) and others (FC) (Appellants) v. Secretangtdte for the Home Department (Respondé¢005] UKHL
71 (hereinafteA and Or$, para. 112, in which he holds that: “[tlhe usesath evidence [obtained by torture] is excludetiarogrounds of its
unreliability — if that was the only objection tp it would go to its weight, not to its admissityil- but on grounds of its barbarism, its illegatnd
iltzs inhumanity. The law will not lend its supptotthe use of torture for any purpose whatever.”

Ibid.
¥ Burgers and Danelius, p. 148. In thase of A. and OrsLord Bingham indicates at para. 39 that in addito the unreliability of torture evidence
and a desire to discourage torture by devaluingritgluct, the rationale for the exclusionary rslalso likely to reflect the wider principle expsed
in art. 69(7) of the Rome Statute of the ICC whathtes that “[e]vidence obtained by means of aatimh of this Statute or internationally
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as a result of torturt’.

16. In 1992, the then UN Special Rapporteur on Tortive, P. Kooijmans, stressed the link between the
exclusionary rule and the prevention of tortureg arfi the rationales presented above. He obsehesd t
“[Naxity and inertia on the part of the highesteextive authorities and of the judiciary in manga&s are
responsible for the flourishing of torture” and emiwith dismay that “[flar too often the SpecialpRarteur
receives information.that courts admitted and accepted statements amféssions in spite of the fact that
during trial the suspect claimed that these had bééained under torture”. He added that by edoyduch
evidence the courts could make torture “unrewardimgy therefore unattractivé”.

17. As noted above, the HRC reinforced this fundameotainection between the exclusionary rule and the
prevention of torture in its General Comment20.

c. The scope of the exclusionary rule

18. Article 15 UNCAT contains an explicit codificatiarf the exclusionary rule. The exclusionary ruke sat
out in Article 15, prohibits the admission as evicke in_any proceedingsf any statementshich have been
made as a result of torture and/or, as explairdowh as a result of other cruel, inhuman or deigrad
treatment or punishment. These elements are auhbhelow.

The exclusionary rule should apply equally to toetand other prohibited ill-treatment

19. The reach of the exclusionary rule to cover evidetitat has been obtained by other cruel, inhuman or
degrading treatment or punishment (“other prohibitietreatment”) is subject to debate. Article UBNCAT
and Article 10 of the Inter-American Convention Roevent and Punish Torture refer only to evidence
obtained by torturendArticle 16 UNCAT does not explicitly refer to thdl@ation contained in Article 15
as one that shall equally apply to other prohibilieleatment. However, Article 16 is not an exktve list
of the obligations that should apply to other forofgprohibited ill-treatment and, as pointed outNbywak
and McArthur, because Article 15 has a “clear pnéive purpose”, it could be interpreted broadlyegivthat
“the travaux préparatoiresas well as the purpose of both Articles leads &dbnclusion that ... the more
preventive obligations of States apply to all forms ill-treatment’’ Moreover, the view that the
exclusionary rule applies also to other prohibitetteatment is supported by other internatioreatts and
jurisprudence of the UN treaty bodies as set olavine

20. Article 12 of the 1975 UN Declaration against Toetuefers to “[a]ny statement which is establisteedave
been made as a result of torture or other crulelinran or degrading treatment or punishment”.

21. The HRC also considers the exclusionary rule tdyajgpboth torture and other prohibited ill-treatme As
noted, the HRC locates the exclusionary rule inchet7 ICCPR, which prohibits torture arduel, inhuman
or degrading treatment or punishm&hfthe CAT has also consistently indicated that states obtained
both by torture and other prohibited ill-treatmemay not be used as evidence in any proceedingsts In
General Comment No. 2 it stated: “[tthe Committeasiders that articles 3-15 [of UNCAT] are likewise
obligatory as applied to both torture and ill-treait’ [underline added]’

22. Thus, where a treaty prohibits in a joint artictgtbtorture and other prohibited ill-treatment,im#rticle 3
ECHRZ the exclusionary rule inherent in that generahjiition should apply both to torture and to other
prohibited ill-treatment?

The exclusionary rule applies to any statemenniygroceedings, wherever the torture has been ctiguni

23. The exclusionary rule requires thaty statement, which has been obtained by torturecamdier prohibited
ill-treatment is not admissible as evidence, ex@gainst a person accused of such treatment asneéd
that the statement was made. Crucially, the pitidwibextends both to confessions from the persgairet

recognized human rights shall not be admissible..if(b) the admission of the evidence would be hetital to and would seriously damage the
integrity of the proceedings”.

14 M. Nowak and E. McArthur, Ch. 15 para. 2 and Busgd Danelius, p. 148.

® UN Commission on Human Rights, Report of the SdéRapporteur, Mr. P. Kooijmans, UN doc. E/CN.4/3@% (15 Dec. 1992), paras. 589-591.
®HRC, General Comment No. 20ara 12.

M. Nowak and E. McArthur, Ch. 15 para. 86.

18 See HRC, General Comment 20 on Article 7, para. 12

9 CAT, General Comment No. 2 on Implementation titker2 by States parties, U.N. Doc. CAT/C/GC/2 (2. 2008), para 6.

20 Article 3 ECHR states that “[n]o one shall be sahgd to torture or to inhuman or degrading treatroe punishment”.

2 This has been the understanding of this Court vittess found that evidence obtained by otheréiatment in breach of Article 3 rendered the
proceedings as a whole unfair. See, for examp#IROGo¢men v. TurkeyApp. No. 72000/01, (17 Oct. 2006) paras. 57,dl 5.
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whom the evidence is sought to be used as welitagss statements from third partfés.

24. In 1999, the then UN Special Rapporteur on Tortem@mented on the scope of the exclusionary rule:

“[alny statement which is established to have beete as a result of torture or other cruel, inhuroamegrading
treatment or punishment may not be invoked as avil@gainst the person concerned or against ary péuisorin any
proceedings[underline addedf?

25. The central issue facing the House of Lord#&\iand Otherswas whether the Special Immigration Appeals
Commission (SIAC) could receive evidence which basnay have been procured by torture inflicted, in
order to obtain evidence, by officials ofaeign state without the complicity of the British auttiess?* The
House of Lords ultimately decided that the excloany rule extends to cases where evidence is auatama
state which is not the forum state “since the sataching to such evidence will defile an Englesiurt
whatever the nationality of the torturér Importantly, the House of Lords held that in ortiebe excluded,
there is no need for the connivance of the UK aitfke in foreign torturé®

26. The CAT's jurisprudence in individual communicatios similar. InP.E. v Franceit noted:

“... the generality of the provisions of article 16rive from the absolute nature of the prohibitidrtasture and imply,
consequently, an obligation for each State parpstertain whether or not statements constitutinggf the evidence of a
procedure for which it is competent have been naesdz result of torture®.

B. THE BURDEN AND STANDARD OF PROOF

27. According to the CAT, the forum state is under ‘@ligation ... to ascertain whether or not statements
admitted as evidence in any proceedings for whichas jurisdiction... have been made as a result of
torture”?® Part B will discuss (i) what triggers the stateigty to investigate the allegation that the evigen
was obtained by torture; (ii) what the state’s dutynvestigate entails; and (iii) the circumstasmae which

the evidence in question will be excluded from peatings.

28. The leading English case on the burden and starafgrtbof isA and Otherscited above. There is scarce
discussion of the burden and standard of proofhim international jurisprudence that deals with the
exclusionary rule. However, as shown below, itelatively well settled that an allegation mustihigally
raised that evidence was obtained by torture aatl ithis then for the forum state to investigatestn
allegations® Where it is established that the evidence waaid by torture, it must be excluded.

29. Most of the case-law also indicates that the burfgmroof cannot rest with either the individualthe state
alone. In particular, as regards the individuak recognised that s/he will not have accesheariformation
necessary to establish that the evidence was trofaained by torture. The HRC has stated:

“... the burden of proof (on the use of torture) aatnmest alone on the author of a communicatione@safly considering
that the author and the State party do not alwaye lequal access to the evidence and that fregubetiState party alone

has access to relevant information; it is implicitrticle 4 (2) of the Optional Protocol that thate party has the duty to
investigate in good faith all allegations of viatet of the Covenant made against it and its autilesti®®

30. In A and OthersLord Hope for the majority commented:

“.. a conventional approach to the burden of prsdhappropriate in this context. It would be wiyalinrealistic to expect
the detainee to prove anything, as he is deniedsacto so much of the information that is to bedusgainst him. He
cannot be expected to identify from where the evigecomes, let alone the persons who have proitd&t

31. Similarly, Nowak and McArthur emphasise the difft@s of requiring the individual to provide “full
evidence that his or her confession....was extrabjetbrture, a burden of proof which in almost neea
could be met” and note that “it might be equallfficult for the prosecutor or any other governmauthority
to provide full evidence that a given confessionvatness statement was definitely not extracted by

2 gee, for example, CATR.E. v. France This also seems to be the understanding of thisrtCfor example inJalloh v. GermanyApp.
No. 54810/00, (11 Jul. 2006), para. 105.

% Report of the Special Rapporteur on torture ahérotruel, inhuman or degrading treatment or punésit, Sir Nigel Rodley, UN Doc. A/54/426,
1 Oct. 1999, para. 12(e).

24 A and Ors, para. 1 (per Lord Bingham).

% A and Ors, para. 91 (per Lord Hoffman). Lord Hope for thajority stated, “[w]ithout hesitation | would hothat, subject to the single exception
referred to in article 15, the admission of anyesteents obtained by this means against third garti@bsolutely precluded in any proceedings as
evidence. | would apply this rule irrespective dfere or by whom, the torture was administered” [underhdded], para. 113.

% A and Ors.para. 163-165 (per Lord Brown).

2 CAT, P.E. v. Francepara. 6.3. See also, CAG,K. v. Switzerlandpara. 6.10.

2 CAT, G.K. v. Switzerlangpara. 6.10.

% SeeA and Ors para. 116 (per Lord Hope); CAP,E. v. Francepara. 6.3; and HR®/r. Saimijon and Mrs. Malokhat Bazarov v. Uzbekista.N.
Doc. CCPR/C/87/D/959/2000 (8 Aug, 2006) para. 8.3.

30 HRC, Saimijon and Bazarov v. Uzbekistgrara. 8.3.

%L A and Ors, para. 116 (per Lord Hope). See also, Lord Calidar the majority, para. 155.



torture”3 They conclude that, “[a]ny interpretation whichkes into account both the wording and the

purpose of Article 15 must, therefore, aim at #tigka fair balance between the legitimate interests ef th
State and of the individual against whom the ewdas invoked'lemphasis in origina?]?

i. What triggers the state’s duty to investigate tlk allegations that evidence was obtained by
torture?

32. Under international law, states have a duty tostigateex officiowhere there are “reasonable grounds” for
believing a person has been subject to a humatsrigblation, even in the absence of a formal caimpf*
However, with torture evidence, as noted, above ctise law suggests that the individual seekirexttude
the evidence must, at a minimum, raise an allegatiat the evidence was obtained by torture in rotde
trigger the state’s duty to investigate the circtanses in which the evidence was obtained. The
jurisprudence is inconsistent however, as to theergxto which an individual must sustain his or her
allegations. The CAT seems to suggest that thevichekl's allegations of torture must be “well-foleut
whereas, Nowak and McArthur suggest that an indaficheed merely submit “some evidence” of ill-
treatment® Domestic jurisprudend®seems to reach a similar result to the CAT, witlirts variously
requiring the individual to raise “sufficient alleipns” (USA), “persuasive” allegations (Canadand a
“plausibIe;aIIegations (the Netherlands). The béWwever, seems merely to require the individuakradse
the issue™

1) International jurisprudence

33. In Halimi-Nedzibi v. Austriathe CAT stated that it “cannot conclude thatdahegations of ill-treatment have
been sustained” and thus failed to find a violatibrrticle 153 Similarly, in Encarnacion Blanco Abad v.
Spain it found the author’s claim inadmissible commegtthat “the author's claim of a violation of algid5
lacked the requisite corroboratioff”. In the more recent case BfE. v. Francehe CAT held that “it is for
the author to demonstrate that her allegationsaeie founded [underline added] and found that “on the
basis of the facts before it, it cannot conclude thhas been established that the statementsa¢ were
obtained as a result of tortur®”. The Committee reached similar conclusion§iK. v. Switzerland

34. Interpreting this line of cases. Nowak and McArtbamment: “...the Committee against Torture ... hibd
the applicant is only required to demonstrate thiator her allegations or torture are well-foundé&tis
means that thburden of proofo ascertain whether or not statements invokedidgrece in any proceedings,
including extradition proceedings, have been maxa a@esult of tortureshifts to the Statefemphasis in
original].** However, Nowak and McArthur's own view seemsuggest a lower threshold at which a state’s
duty to investigate allegations that evidence whtained by torture will be triggered. For example,
commenting on thélalimi-Nedzibicase, they note: “[tlhe applicant is certainlyrect in arguing that the
burden of proof to establish torture cannot reshwhe victim. It must be sufficient for the victita submit
some evidencef ill-treatment, such as the testimonies of lnislefendants in court” [emphasis add&4].

i) Domestic jurisprudence: The English case of A atite@

35. As noted above, i\ and OthersLord Hope for the majority agreed that “a coniamal approach to the
burden of proof is inappropriate in this conteXt’He found that

“[alll_he [the detainee] can reasonably be expettedo is to raise the issue by asking that thetpoé considered by
SIAC. There is, of course, so much material in the ipuddmain alleging the use of torture around thelavthat it will be
easy for the detainee to satisfy that simple #&the needs to do is point to the fact that thiimation which is to be
used against him may have come from one of the nsaoptries around the world that are alleged tatwa torture,

2 Nowak and McArthur, Ch. 15 para. 81.

% Nowak and McArthur, Ch. 15 para. 81.

%4 See e.g., Art 12 UNCAT: “[e]ach State Party skealure that its competent authorities proceedpmmpt and impartial investigation, wherever
there is reasonable groutmlbelieve that an act of torture has been corathitt any territory under its jurisdiction” [undiext added].

% See discussion and references at paras. 34.

% See discussion and references at paras. 38-4@.belo

%" See discussion and references at paras. 35-3@.belo

3BCAT, Halimi-Nedzibi v. AustriaCommunication No. 8/1991, U.N. Doc. A/49/44 at(3093) para. 13.4.

39 CAT, Encarnacion Blanco Abad v. SpaiBommunication No. 59/1996, U.N. Doc. CAT/C/20/@/B996 (14 May 1998) para. 5.3.

40 CAT, P.E. v. Francgpara. 6.6.

41 CAT, G.K. v. Switzerlangpara. 6.11.

42 Nowak and McArthur, Ch. 15 para. 82. See alsta.pt8 where they comment on tReE. v. Francecase: “[t]he applicant must demonstrate that
his or her allegations that the extradition reqiesased on statements extracted by torture didavaded. The extraditing state has the obligatio

under Article 15 to ascertain the veracity of sadlegations. It falls upon the requesting stategtablish finally whether or not any statements,
which constituted at least in part the basis fergktradition request, were made as a result tfret

43 Nowak and McArthur, Ch. 15 para. 38.

4 A and Ors, para. 116 (per Lord Hope).



bearing in mind that even those who say that tteeyat use torture apply different standards frowséhthat we find
acceptable. Once the issue has been raised igethésal way the onus will pass to SIAC” [underlaugled]”

36. However, Lord Bingham (the minority on this poirdjso seemed to suggest that the tribunal had an
obligation to investigatex officiowhen he stated: “[w]here such a plausible reasaivien,_or where SIAC
with its knowledge and expertise in this field kreowr suspectthat evidence may have come from such a
country, it is for SIAC to initiate or direct suatquiry as is necessary ...." [underline add®d].

37. Tobias Thienel commenting on the UK casé&aind Otherstated:

“... the conclusion of the House of Lords ... would appto be the one required by international laws T$because the
question of the burden of proof is indirectly affst by the interpretation given to Article 15 UNCAWy the CAT,
according to which the article ‘implies .... an olalipn for each state party to ascertain wheth@obstatements admitted
as evidence in any proceedings for which it hasdliction . . . have been made as a result of tertl state would
clearly not comply with this positive duty if it we to impose the burden of proof for the requiretmienf Article 15
UNCAT on a private person. On the other hand, plisitive obligation cannot mean that omitting a petely pointless
examination even in entirely unproblematic caseslévbe in violation of international law. Therefotbe state’s duty to
investigate is only triggered by the presence akshs to the possible provenance of the statememiseowed from
incidents of torture. This means that, even ifdhdinary rules in a legal order impose the burdeproof on this question
on a private person, the private person need ordgenmt the required clues in order to satisfy thaten It is then
incumbent on the competent state organ in any twaseamine all suspect evidence with a view tadmissibility under
Article 15 UNCAT.

Article 15 UNCAT may therefore be concluded noirtgppose any burden of proof, but to reduce any buafeproof on
persor]k':,7 other than the state to an evidentiaryelmuohly of triggering the positive obligation ofettstate” [underline
added]:

iii) Comparative jurisprudence: Domestic cases fromiBe Canada, France and The Netherlands

38. In Re Guantanamo Detainee Cag&gpetitions were filed in eleven cases on behalfiefainees held as
“enemy combatants” at the United States (US) NBaale at Guantanamo Bay, Cuba. The US DistricttCour
for Columbia held that the petitioning detaineed h@de “sufficient allegations” that the Combat8tetus
Review Tribunals (CSRT) had improperly relied onidemce allegedly obtained by torture or other
mistreatment. The Court stated:

“liindeed, at this stage of the litigation it isgmature to make any final determination as to wéretiny information

acquired during interrogations of any petitionethiase cases and relied upon by the CSRT was tinthacesult of torture
or other mistreatment. What this Court needs tolvesat this juncture, however, is whether thetjpeters have made
sufficient_allegations to allow their claims to gwe the respondents’ motion to dismigdn that count, the Court
concludes that the petitioners have done so” [Uimgeadded]?’

39. In India v Singlt° the Supreme Court of British Columbia, Canadad ket “[t]he burden of proving that the
confessional statements were obtained as a rdsiiie @ommission of an offence under this tortueetisn
rests upon the Fugitive who makes that allegatand that the “allegation must be proved upon anoalaf
probabilities”™ On this basis, Oliver J found that one of theestents had been obtained by torture and
should be exclude¥. As regards the other four cases, he held thatemmere are “serious and persuasive
allegations of torture” but these are “met withigdfits of the police officials allegedly preseminging that
torture”, though “strong suspicions remain”, théigenot enough evidence to convince me on a balafice

probabilities that these four individuals were tioed” >

40. In a 1996 decisiorf, the Hoge Raad (Supreme Court of the Netherlanztsipged the lower court’s finding
that it was not “plausible” that the witness stat@iobtained by Portuguese police had been obtdiged
torture and rejected this ground of appeal. Howete Court also indicated that iffiad been plausible that
the statementhiad been obtained by torture, these would have habtetexcluded from the evidence
considered by the lower court.

4 A and Ors, para. 116 (per Lord Hope). To similar effeatyd Bingham for the minority stated:“[t]he appellanust ordinarily, by himself or his
special advocate, advance some plausible reakgrevidence may have been procured by tortures Whi often be done by showing that evidence
has, or is likely to have, come from one of thasentries widely known or believed to practise toetu.” [underline added]kid, para.56).

“6 A and Ors, para. 56 (per Lord Bingham).

47T, Thienel,The Admissibility of Evidence Obtained by Tortunder International LawEJIL (2006), Vol. 17 No. 2, 349-367, at 355.

“8 Re Guantanamo Detainee Cas®55 F. Supp. 2d 443 (D.D.C. 2005) (31 Jan. 2005).

“91bid, p. 474.

%0 British Columbia Supreme Couttdia v. Singh (IN THE MATTER OF The Extraditiort AND IN THE MATTER OF India, and Mahesh Inder
Singh a.k.a. Maheshij1996] B.C.J. No. 2792, (oral judgment Olivefild 8 May 1996).

*!bid., para. 21. For further discussion on this issee,paras. 19 — 32.

%2 |bid, para. 32: “[d]ue to thpersuasivenature of the allegations made by Nirmal Singh, iarttie absence of any denial on the part of tregedl
torturers, | am satisfied upon a balance of prdhiesi that he was tortured and that his confesdistatement was the result” [emphasis added)].

%3 |bid, para. 28. See also, para. 38.

% Supreme Court of the Netherlands (Hoge Raad),madgNo. 103.094, (1 October 1996) (NJ 1997 90).



ii. What does the duty to investigate entail?

41. As noted above, once the party seeking to exclodeetidence raises an allegation that it was obdaby
torture, the forum state is obliged to verify thieaemstances in which the evidence was obtained.

42. In its Concluding Observations on the Russian Fiia in 2007, the CAT expressed concern that iBass
law gave “no instruction to the courts to rule tkia evidence is inadmissible, or to order_an imated
impartial and effective investigatibfiunderline added]> In relation to statements made by the defendant
specifically, CAT jurisprudence further suggestattiudges are required to ask individuals “exgijicitbout
the treatment received since their arrest” ancchieck whether their statements to the prosecutoe wade
freely and without any form of coerciof®. The case-law of this Court suggests furthermbeg t[tjhe
severity of the sentence that may be imposed up®ednclusion of the criminal proceedings woulddéase
the level of due diligence that is required frora tomestic authorities”.

iii. When is a state required to exclude evidence?
Treaty law

43. Article 15 UNCAT provides that evidence must beleded from proceedings where it “is established
have been made as a result of torture” [underliahded]. Similar language is used in Article 12 loé t
Declarationon the Protection of All Persons from Being Sulgddb Torturé® and in Article 10 of the Inter-
American Convention to Prevent and Punish Torture.

International jurisprudence

44. In two cases on Article 15 UNCAT, the CAT makesaclthat the state must investigate once allegatoas
raised that evidence was obtained by torture; hat] where evidence is established to have beeainelt by
torture it should be excludég.

45. As noted above, the HRC uses similar language tlArl5 UNCAT, stating: “[i]t is important for the
discouragement of violations under article 7 thegt kaw must prohibit the use of admissibility irdigial
proceedings of statements or confessions obtahmedidh torture or other prohibited treatniejunderline
added” However, in later jurisprudence, it seems to adogtricter test. IMNallaratnam Singarasa v. Sri
Lanka in which the author claimed a violation of highis under article 14(3)(g) for having been “for¢ed
sign a confession and subsequently had to asswerisutiden of proof that it was extracted under duezsl
was no voluntary”, the HRC found that “it is imptiin this principle [of art. 14(3)(g)] thahe prosecution
prove that the confession was made withduress”[underline added, italics in origindl].

Domestic jurisprudence
The English case of A and Others

46. The House of Lords i\ and Othersconsidered the meaning of “established” and #ssie split the Law
Lords 4:3. The majority interpreted Article 15rasgjuiring evidence to be excluded where it is ‘mideely
than not’ that torture was used to obtain the exéée Lord Hope for the majority stated:

“... crucially, the exclusionary rule extends to atgtement that "is established" to have been maderuorture. The rule
does not require it to be shown that the statemwasthot made under torture. It does not say that the rete must be
excluded if there is a suspicion of torture andghgpicion has not been rebutted. Nor does ittegtyitt must be excluded if
there is a real risk that it was obtained by tatur. The rule that article 15 lays down looks attMias happened in the
past. It applies to a statement that is establishédve beemade under torture. In my opinion the test théyis down is
the test that should be applied by SIAC. It too nadiect its inquiry to what has happened in thetpis itestablishedby

%5 CAT, Conclusions and recommendations: RussianrBtide , para. 21. See also, Activities of the @uttee against Torture pursuant to article
20 UNCAT: Turkey, U.N. Doc. A/48/44/Add. 1 (15 N&33) para. 28.

6 CAT, Report on Mexico Produced By The CommitteedemArticle 20 UNCAT, And Reply From The Governmedt Mexico, U.N. Doc.
CATI/CI75, (26 May 2003) para. 220(d). See alsoTClaquiry under Article 20: Peru, U.N. Doc. A/5@/4paras.144-193 (16 May 2001), paras. 26
and 29.

5" ECtHR,Panovits v. CyprusApp. No. 4268/04 (11 Dec. 2008), para. 81.

%8 Art. 12 provides: “[a]ny statement which_is esisiédto have been made as a result of torture or atiuel, inhuman or degrading treatment or
punishment may not be invoked as evidence agiagtérson concerned or against any other persamyiproceedings” [underline added].

9 Art. 10 provides: “[n]o statement that is verifiad having been obtained through tortsihall be admissible as evidence in a legal pranged
except in a legal action taken against a persgemons accused of having elicited it through attsrture, and only as evidence that the accused
obtained such statement by such means” [undentided.

€0 CAT, P.E. v. Francepara. 6.3 an® K. v. Switzerlandpara. 6.10.

®1HRC, General Comment No. 20, para. 12.

2 HRC, Nallaratnam Singarasa v. Sri Lank&ommunication No. 1033/2001, U.N. Doc. CCPR/QI$1033/2001 (23 Aug. 2004), para. 7.8ee
also,HRC, Darmon Sultanova v. UzbekistaBommunication No. 915/2000, U.N. Doc. CCPR/C/8615/2000 (19 Apr. 2006), para. 7.3 and HRC,
Saimijon and Bazarov v. Uzbekistgara. 8.3.
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means of such diligent inquiries into the sourted it is practicable to carry out and on a balasfggrobabilities, that the
information relied on by the Secretary of Statsobtained under tortup& [underline added, italics in origindi].

47. The minority indicated that evidence should be gdetl where there is a “real risk” that it was afedi by
torture:

“[w]lhere such a plausible reason is given, or wigi#C with its knowledge and expertise in thisdiéinows or suspects
that evidence may have come from such a countiyfir SIAC to initiate or direct such inquiry ssnecessary to enable
it to form a fair judgment whether the evidence, h@swhether there is a real risk that it may hbeen, obtained by
torture or natAll will depend on the facts and circumstances pirticular case” [underline addéd].

48. The difference between the two approaches in thesel@f Lords becomes more apparent in cases where
some doubt remains as to whether torture was us@itain the evidence in question. According t® th
majority’s test, in such a case, the evidence caradmitted: “[i]f, having regard to the evidence af
particular state's general practices and its owuiiies, SIAC were to conclude that there is noertban a
possibility that the statement was obtained by torture, themy judgment this would not have been
established and the statement would be admisdiblaphasis in origina%f3 Whereas, for the minority, the
evidence must be excluded in such cases: “[i]f SI&\Gnable to conclude that there is not a reé&lthat the
evidence has been obtained by torture, it shodilseeto admit the evidencé®.

The El-Motassadeq Case in Germany

49. In June 2005, the Hanseatic Higher Regional CouHamburg in the case of Mvlounir El-Motassadefy’
“made use of the full summaries of the testimomjeen by three Al-Qaeda suspects before US auib®rit
despite the fact that serious doubts remained \eh¢fiese testimonies had been extracted by tortfirghe
Court,

“based this decision on the reasoning that Arti&deCAT only excluded statements as evidence whietewstablished to
have been made as a result of tortout that_in the present case it wiagossible for the Court to establish that the
testimonies were in fact extracted by tortupdthough the press articles and NGO reports heardourt supplied
indications that alleged Al-Qaeda members had beuared, the Court was unable to verify them, agprimary sources
had been named. Since the summaries of the intdiong also contained exculpatory elements, this talien as an
indication that no torture had been used” [undertiddedf®

50. Lord Hope, for the majority in the English caseAcdind Otherseferred explicitly tdEl-Motassadeq

“124. ...[t]he court was careful to distinguish betmethe generalised allegations of torture whichewerbe found in the
press articles and other materials - sufficienhight well be said, to raise a suspicion of ta@tuand the position of these
three witnesses in particular. What it was lookiogwas evidence which established that the statesnef these three
witnesses in particular had been obtained undéureorThe test which it was asked to apply was that twwn by the
article. The evidence for assuming that torture baedn used was said to be weak, and the conterite aftatements
tended to show that torture had not been usedcdte did not go so far as to say that it was umadiconclude that there
was not a real risk that the evidence had beennduteby torture. It was left in a state of doubttbis point If it had
applied the test which Lord Bingham suggests, #selt would have been different because it had beaied access to
information about the precise circumstances.

125. Article 15 of the Convention does not competaiadopt the test which Lord Bingham suggestd,there are good
reasons - as the casemMfMotassadeo clearly demonstrates - for thinking that threnteon which information is passed
to the intelligence services would make it impokesfior it to be met in practice. ... | do not belie¥mt the test which |
suggest is one that in the real world can nevesdtisfied. Nor do | believe that applying the tefich the Convention
itself lays down in the way | suggest would undererthe practical efficiency of the Conventiganderline added]’

51. The German decision has however been subjectttoism by the UN Special Rapporteur on Tort(fréy
academic$? NGOS? and by the Lord Bingham for the minority in tBase of A and Other§

A and Ors, para. 121 (per Lord Hope). See also Lord Hppea. 118,, Lord Carswell, para. 158 and Lord Bropara. 172.

% A and Ors, para. 56 (per Lord Bingham).

A and Ors, para. 172 (per Lord Brown).

€ A and Ors, para. 56 (per Lord Bingham).

5 Decision of Hanseatic Higher Regional Court in lang 14 June 2005 and judgment of 19 August 2005.

 Nowak and McArthur, Ch. 15 para. 3.

¥ Nowak and McArthur, Ch. 15 para. 63.

O A and Ors, paras. 124-125 (per Lord Hope).

"L UN General Assembly, Report of the Special Raguoron torture and other cruel, inhuman or degmattisatment or punishment, Mr. M.

Nowak, UN doc. A/61/259 (14 Aug. 2006), para. §4n‘the Special Rapporteur’s opinion, the HambGayrt failed to shift the burden of proof to
those Government authorities who actually invokexldontested evidence. In light of well-foundeégaltions about the torture and enforced
disappearance of the witnesses in United Statésdyst was the responsibility of the Prosecutarthe Court) to prove beyond reasonable doubt
that the testimonies were not extracted by tortater than to prove that they were actually otetdiby torture.”

2 See Nowak and McArthur, Ch. 15, para. 83.

3 For example, Amnesty International strongly cisiic the court’s lack of sufficient diligence irvéstigating the allegations that evidence had been
obtained by torture or other ill-treatment and ¢bart’s decision to accept the evidence despitegherts by human rights organisations, journalists
and released detainees “on numerous allegatiotwstafe and other ill-treatment” (Amnesty Intermatal, ‘Germany: Hamburg court violates
international law by admitting evidence potentialytained through torture’, Al Index: EUR 23/001080(Public) News Service No: 227 (18 Aug.
2005), para. 4).
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C. THE IMPACT OF THE USE OF EVIDENCE OBTAINED BY TORTU RE AND OTHER
PROHIBITED ILL-TREATMENT ON THE FAIRNESS OF JUDICIA L PROCEEDINGS

52. The use of evidence obtained by torture or othehipited ill-treatment in judicial proceedings \atg¢s not
only the exclusionary rule, but also seriously iotpahe fairness of the proceedings.

53. Although this Court has established in variousspmidence that the rules on admissibility of evigeare
primarily a matter of national lal,it has also recognised that the use of illegalifaimed evidence may
affect the fairness of the judicial proceedingsl emthis respect, this Court has stated that:

“[tThe question which must be answered is whethergroceedings as a whole, including the way inctvithe evidence

was obtained, were fair. This involves an examaratf the “unlawfulness” in question and, wherdaation of another
Convention right is concerned, the nature of tidation found”’®

54. This would indicate that such usages will have @atgr impact on the fairness of proceedings when th
method of obtaining the evidence constitutes apgsriziolation of Convention norms. It is submittbeit
when the use of the evidence in question is conttaone of the most fundamental and absolute n@fms
the Convention such as the prohibition of torttine, fairness of the proceedings is acutely affected

55. Use of evidence obtained in violation of Articldn&s invariably led this Court to find a violatiohArticle 6
because the admission of such evidence rendersidhas a whole unfair. This results from the Gak
stigma of torture and other prohibited ill-treatrhem Harutyunyan v. Armenidhis Court held:

“...different considerations apply to evidence regedeby a measure found to violate ArticleAd issue may arise under
Article 6 8 1 in respect of evidence obtained ialation of Article 3 of the Convention, even if taemission of such
evidence was not decisive in securing the convictithe use of evidenagbtained in violation of Article 3 in criminal
proceedings raises serious issues as to the faigfesich proceedingkcriminating evidence — whether in the form of a
confession or real evidence — obtained as a refalktts of violence or brutality or other formstofatment which can be
characterised as torture shouldverbe relied on as proof of the victim's quilt, ipestive of its probative valug\ny
other conclusion would only serve to legitimateiiadtly the sort of morally reprehensible condudtiah the authors of
Article 3 of the Convention sought to proscribeiorother words, to “afford brutality the cloak lafv”...” [underline and
emphasis added].

56. In addition, in assessing whether the use of edidartained by torture or other prohibited ill-treant has
rendered the whole trial unfair, this Court hasnibut irrelevant whether the national court haseblags
decision in a determinant manner on the evidencpi@stion. As noted above, kfarutyunyan v. Armenja
this Court held that, “[a]n issue may arise undeticke 6 § 1 in respect of evidence obtained ifation of
Article 3 of the Convention, even if the admissioh such evidence was not decisive in securing the
convictior [underline added]®

57. While this Court seems to find that the use of emnme obtained byorture renders a trial automatically
unfair, when the evidence has been obtained bymiegd which constitutes a violation of Articleb8t does
not amount to torturethis Court has indicated that its impact on #ieness of the proceedings will depend
on the circumstances of the individual caseJdloh v. Germanythis Court noted:

“[it cannot be excluded that on the facts of atipatar casethe use of evidence obtained by intentional aétgl-o
treatment not amounting to torture will render thal against the victim unfair irrespective of teeriousness of the

offence allegedly committed, the weight attacheth®evidence and the opportunities which the widiad to challenge
its admission and use at his trial” [underline aijd&

However, this Court ultimately left open the gehepaestion of whether the use of evidence obtaimgd
other prohibited ill-treatment, as opposed to tetautomatically renders a trial unf&ir.

58. The strict link between the prohibition of tortuaad the right to a fair trial has also been esthbli in the
jurisprudence of other regional human rights coartd UN treaty bodies. The Inter-American Courd an

" SeeA and Ors, para. 60 where Lord Bingham stated: “...the Germaumrt, although noting that it was the United &atwhose agents were
accused of torture, which was denying informatiorthte court, proceeded to examine the summariedaamdl it possible to infer from internal
evidence that torture had not been used. Thistia poecedent which | would wish to follow”.

S In Allan v. the United Kingdomhis Court noted : “...it is not its [the Court&]nction to deal with errors of fact or of law ajly committed by

a national court unless and in so far as they naag Iinfringed rights and freedoms protected byGhevention. While Article 6 guarantees the right
to a fair hearing, it does not lay down any rulestive admissibility of evidence as such, whichhisréfore primarily a matter for regulation under
national law .... It is not the role of the Courtdetermine, as a matter of principle, whether paldir types of evidence — for example, unlawfully
obtained evidence — may be admissible or, indeééftver the applicant was guilty or not” (App. N8589/99, (5 Nov. 2002), para. 42). See also
ECtHR,P.G. & J.H. v. the United Kingdompp. No. 44787/98, (25 Sept. 2001), para. 76.

"8 ECtHR,Allan v. the United Kingdonpara. 42.

" ECtHR,Harutyunyan v. ArmenjaApp. No. 36549/03, (28 Jun. 2007) para. 63. éis®Jalloh v. Germanypara. 105.

8 Harutyunyan v. Armenjgara. 63. See als6d¢men v. Turkgyara. 740rs and others v. Turkeppp. No. 46213/99, (20 Jun. 2006) para 60.

9 Jalloh v. Germanypara. 106. In the particular case, the Court fotirad the use of evidence obtained by treatmenthwihiqualified as ill-
treatment prohibited by Article 3 rendered thel @®a whole unfair (paras. 82, 108 and 122-123).

8 Jalloh v. Germanypara. 107.



Commission on Human Rights have found that theofigwidence obtained by torture violates the righa
fair trial under Article 8 of the American Conventi on Human Right$® For example, ifManriquez v.
Mexicq the Inter-American Commission found that,
“...the confession obtained through torture was feafthe only evidence relied upon in the judgn@rthe court of first
instance to convict Manuel Manriquez as direct gegor of the homicide of which he was accuse@& Tommission
also concludes that the right to the presumptiomodcence set forth at Article 8(2) of the [Amam¢ Convention was

violated, as Manuel Manriquez was forced to gi\stitgony against himself under torture, to declaseduilt, and for
having accepted his confession obtained by coemasoralid”®?

59. In Singarasa v. Sri Lankdhe HRC found a violation of Article 14 of the ICRPread in conjunction with
Article 7 as the complainant had been “forced ¢m s confession and subsequently had to assunieittien
of proof that it was extracted under duress andneasoluntary”®

D. CONCLUDING REMARKS

60. It is submitted that there is merit to the minontgw in A and Otherghat evidence must be excluded where
there is a “real risk” that it was obtained by twet because, as highlighted by Nowak and McArtthe,
majority view in this case in practice places tighta burden on the individual against whom thelence is
sought to be used; a burden which “may well be gsfide to meet by most of the foreign terroristpgass

presently in detention” and “does not seem really to shift the burden wfopto the government

authorities™®

61. Moreover, the fact that the evidence in questiosoisght to be used against someone accused afigerfo
related offences cannot result in the shiftingh& burden of proofin practical termsto the defendant. As
this Court has itself established, public inte@sticerns, such as those served by counter-terrquidicies,
“cannot justify measures which extinguish the vesgence of an applicant's defence rigfts”ln Hulki
Glng v. Turkeythis Court held:

“[tlhe Court is fully aware of the undeniable diffilties of combating terrorism — in particular witgard to obtaining and

producing evidence — and of the ravages causedcietg by this problem, but considers that suchoi@ccannot justify
restricting to this extent the rights of the defen€ any person charged with a criminal offente”.

62. As was the reasoning of the Spanish Supreme Cdwehweversing the conviction bfamed Abderrahaman
Ahmedf® because of the disrespect for the fundamentalsrighthe detainees and of due process guarantees,
“any diligence or act carried out in that contart Guantanamo Bay], must be declared completelglidv
and as such inexistérinderline in original®® This included not only the statements given bydéatendant
during the interrogations, but also the statemegiten in court by the Spanish police agents who had
interrogated him.

63. Similarly, in its recent report, the Eminent Jwgiftanel on Terrorism, Counter-terrorism and HumigitR
expressed concern that “due to the internatiomakdsion of recent terrorism attacks, there have lbases
where the prosecution sought to rely on statemehtthe accused or witnesses obtained abroad under
conditions that cast doubt about their reliabififyand that the prevention of torture or other iatment of
detainees can only be effectively safeguardedhéf judiciary responds urgently and effectively wlzaty
allegations concerning such ill-treatment are bhbuig their attention®*

ot

Marta Valifias, Lucy Moxham and Carla Ferstman Wolfgang Kaleck
THE REDRESS TRUST THE EUROPEAN CENTER FOR
CONSTITUTIONAL AND HUMAN RIGHTS

All of which is respectfully submitted.

8 Inter-American Court of Human Rights (IACtHR)antoral Benavides v.PerGeries C No. 69, (18 Aug. 2000), paras. 132-133.
8 Inter-American Commission of Human Rights (IACHR)anuel Manriquez v. Méxic€ase 11.509, Report No. 2/99, Inter-Am.
C.H.R., OEA/Ser.L/V/11.95 Doc. 7 rev. at 663 (19983 Feb. 1999), para. 85.

8 HRC,Singarasa v. Sri Lankgara. 7.4.

8 Nowak and McArthur, Ch. 15 para. 74.

8 Nowak and McArthur, Ch. 15 para. 84.

% Jalloh v. Germanypara 97.

8 ECtHR,Hulki Giing v. Turkey App. no. 28490/95, (19 Jun. 2003), para. 96.

8 Spanish Supreme Court (Criminal Division), Judgtiém. 829/2006, (20 Jul. 2006).

% bid.,a p. 13 [unofficial translation].

% International Commission of Juristsssessing Damage, Urging Action: Report of the Entidurists Panel on Terrorism, Counter-terrorisnda
Human RightsGeneva, 2009, p. 150.

|bid., p. 149.
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