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Introduction

This chapter explores the challenges and opportunities related to the inclusion of
women' — and, more specifically, fisherwomen — communities in transnational cli-
mate litigation? from a practitioner’s point of view. It does so by discussing Asma-
nia et al. v Holcim (Asmania),’ a climate case filed by four Indonesian plaintiffs
against a multinational corporation in a Swiss court under Swiss law.

Although climate litigation is on the rise,* civil law cases focusing on adapta-
tion and loss and damage have been launched rarely, and even fewer times have
women acted as plaintiffs.’ This might stem from the fact that civil cases generally
face severe procedural hurdles and factual and contextual limitations.® Asmania is,
therefore, an exception in the landscape of climate litigation and a good example
for showcasing why the involvement of women is critical for catalysing intersec-
tional transformative climate action and the quest for community-based climate
adaptation solutions.

To this end, the chapter first discusses the factual aspects of Asmania by present-
ing the background of the litigation. Secondly, it discusses how an intersectional
approach can prove key to understanding how differentiated impacts of climate
change on women shape, and are shaped by, the complex power dynamics of exist-
ing systems of inequality and oppression. Against this backdrop, the chapter looks
at the gendered impacts of climate change on the Indonesian island of Pari and how
women on the island have collectively responded. Thirdly, the chapter explains
how listening to community demands in Pari, specifically from women, exposed
the importance of adaptation measures and non-financial damages. Finally, the
chapter describes how incorporating the Indonesian reality into the Swiss civil law
framework discloses new gender-sensitive challenges that are disadvantageous for
women.

The authors, who have been closely involved in the campaign ‘Call for Climate
Justice’” in support of Asmania, have analysed information gathered in several indi-
vidual and group interviews conducted by them or their colleagues on the island
of Pari, as well as the evidence presented in the legal proceedings in Switzerland.
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Background of the litigation: Asmania et al. v Holcim

Climate change impacts on Pari Island

Pari is a small island in the Indonesian Western Pacific Ocean located about 40
km from Jakarta, the capital of Indonesia. The island is 2.6 km long and measures
approximately 430 m at its widest point. At its highest point in altitude, Pari’s
elevation measures 1.5 m.® About 1,500 inhabitants live permanently on the island.
Its geographic location, size, and elevation make the island particularly vulnerable
to the effects of climate change.

Due to climate change—induced sea level rise, small islands and low-lying coasts
are particularly exposed to cascading and mutually reinforcing impacts, such as
loss of coastal ecosystems and ecosystem services, salinisation of groundwater,
flooding, or damage to coastal infrastructures.’” These impacts, in turn, affect the
health, food, water security, as well as traditions and cultural values of humans liv-
ing in such areas.!® Indonesia is exceptionally affected by these impacts due to its
geographic location and many coastlines.!!

These impacts are already severely felt on Pari Island. With increasing intensity
and regularity, parts of the island are flooded by the sea.!? Sometimes, the water
stays on the island for up to one week before flowing back into the sea, which
forces some inhabitants to move to other places. Other inhabitants sleep with water
under their beds and raise their beds with a handful of stones."* The floods cause
damage to houses and other infrastructure and pollute freshwater wells. Tourism,
which is, besides fishery, the main source of income for the islanders, is highly
affected by these developments.'

A study by German climate scientists analysing the attribution of the floods on
Pari Island and the related impacts to climate change draws a daunting outlook
for the island’s future. The study asserts that the mean sea level will continue to
rise for the next centuries.!”® This rise will lead to an increase in extreme water
levels, and thus more frequent and intense floods.!® This makes it almost certain
that human-induced global warming and the associated sea level rise will lead to
more future climate change-related impacts and damages on Pari.'” Yet the extent
of these impacts and damages depends largely on how much the Earth warms in
the years to come.

Litigation filed in Switzerland

Facing these increasingly challenging threats to their livelihoods, four inhabit-
ants of Pari Island — Asmania, Arif Pujanto, Mustaqfirin, and Edi Mulyono — took
legal action. They filed a lawsuit against the world’s biggest cement manufacturer,
the multinational corporation Holcim Ltd (Holcim), demanding climate justice.'®
Holcim is a public limited company with subsidiaries in 70 countries, headquar-
tered in the city of Zug, Switzerland." The Holcim Group operates 266 cement
and grinding plants worldwide and is on the list of the so-called carbon majors,
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which constitute the 107 companies that have contributed most to climate change.?
According to an analysis conducted by attribution scientist Richard Heede, Holcim
and its predecessor, Lafarge, have produced 7.26 Gt (billion tons) of cement from
1950 to 2021, which caused an estimated 7.15 GtCO, emissions (scopes 1, 2, and
3).2! This result amounts to 0.42% of all global industrial emissions from 1751 to
2021.2

The plaintiffs demand Holcim to (1) reduce the emissions of the whole group in
accordance with the 1.5 degrees Celsius limit defined in the Paris Agreement (miti-
gation),” (2) contribute to the costs of local flood prevention measures and water
distilleries (adaptation), and (3) compensate them for financial and non-financial
damages they have already suffered, as well as for future impending damages
(loss and damages).* This holistic approach of the claim includes both a historical
dimension of accountability for past contributions to climate change—induced loss
and damages and a forward-looking dimension of accountability for future effects
of greenhouse gas emissions. Yet the plaintiffs demand from Holcim solely the
share of 0.42% of all costs of the damages, in line with the contribution of Holcim
to all industrial emissions from 1751 to 2021.% Their requests are based on a clas-
sic tort claim under Swiss civil law for compensation of financial and non-financial
harm and, for the emission reduction and the flood prevention measures, on a viola-
tion of their personality rights.?

In July 2022, the plaintiffs filed a conciliation request to the conciliation author-
ity in Zug, where the Holcim Group is registered. The conciliation meeting between
the parties failed in October 2022, which led the plaintiffs to file a complaint to the
district court (Kantonsgericht) of Zug in January 2023. In October 2023, the plain-
tiffs received a first favourable decision from the court. Contrary to the arguments
brought forward by Holcim, the judge granted the plaintiffs legal aid.”” That means
that the state covers the costs of their lawyer as well as the court fees and that they
are exempt from paying a deposit for the fees of Holcim’s lawyers. The legal action
of the four islanders of Pari is backed by the ‘Call for Climate Justice’*® campaign
supported by three non-governmental organisations (NGOs),” highlighting not
only the wider topics of climate justice and loss and damages but also the role of
the cement industry in the context of climate change.*

Getting the full picture through the lens of
intersectionality

The situation on Pari Island is not exceptional. Human-induced climate change is
increasingly causing weather and climate extremes around the world.*! This has
resulted in extensive adverse impacts and related losses and damages to humans
and nature, which, in turn, have exacerbated existing inequalities and created new
vulnerabilities.’? All this is aggravated by historic marginalisation linked to gender,
ethnicity, disability, age, economic poverty, and historical and ongoing patterns of
inequity, such as colonialism.*
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There is consensus on the fact that the adverse impacts of climate change affect
women differently than other population groups.** Women also constitute most of
the world’s poor and often depend directly on ecosystems at risk as their primary
source of food and income, which aggravates their exposure.** Nevertheless, not all
women are equally affected by climate change. A series of contextual factors and
power structures exacerbate the vulnerability to climate change impacts of particu-
lar groups of women and determines their ability to adapt to them.*

In order to better understand this convergence, intersectionality, as an analytical
tool, sheds light on how social identities, such as race, age, gender, class, religion,
geography, and mental health, among others, intersect with one another and inter-
act with power structures to create and reinforce power, disparity, and discrimina-
tion.”” In turn, this understanding can uncover emancipatory pathways for women
in the face of climate change, as it sheds light on the agency that women may (or
may not) be able to exercise in climate adaptation or mitigation processes.

While it is outside the scope of this chapter to do an intersectional analysis of
the Asmania case, the authors refer to the main factors intersecting the lives of the
women of Pari island, especially those politically active in the defence of their
island.

Multi-layered gendered impacts of climate change

The gendered impacts of climate change appear in various ways, yet it is impor-
tant to note that ‘gendered’ impacts are too often solely understood as impacts
of climate change on women. This understanding falls short of the multifaceted
gender dimensions of humans, including, for instance, non-binary, gender-queer,
bi-gender, gender-fluid, or male population groups, to name just a few.*® However,
since the impact of local women in Pari on the presented case study was the most
influential, this chapter focuses on the ‘gendered’ impacts on women.

For instance, in rural and agriculture-dependent areas, women tend to be vested
with disproportionate household responsibilities, including cleaning, collecting
fuel and water, shopping for food, and cooking. Following disasters and extreme
weather events, such tasks become more labour-intensive, decreasing women’s
ability to achieve economic autonomy and heightening the risks and experiences
of physical violence.* This exposure results in higher levels of mortality and mor-
bidity among women in situations of disaster and extreme weather events.** These
risks are further exacerbated by failures to engage in gender-responsive disaster
planning, implementation, and information sharing, which neglect the specific
needs of diverse groups of women.*!

Similarly, as climate change negatively affects the availability, accessibility,
consumption, and production of food,* it multiplies the risk of women facing food
insecurity. Women are often the first in the family to skip meals or abstain from
eating during times of scarcity.*> This has negative impacts on their health, even
more so for pregnant and breastfeeding women. Climate change further reduces the
availability of clean water in terms of its quality and quantity. As women are often
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primarily responsible for water collection, a lack of access or longer distances to
clean water worsens their situation.** In turn, women’s inability to meet family or
household expectations exposes them to violence, recrimination, or punishment.*
This disproportionate pressure on women to support their families may also affect
women’s mental health.*® In times of crisis, this can cause stress-related disorders
or even depression, especially if there is no prospect of an amelioration of the situ-
ation in the future. For Indigenous women and girls who have a special connection
to the territories they live on and cultivate, these impacts are even more severe.*

Women not only tend to lack equal access to environmental and climate infor-
mation but also are often excluded from participation in environmental, climate,
and disaster risk decision-making processes, and from access to justice and effec-
tive remedies when their rights are threatened or violated.”® This systematic under-
representation of women inhibits climate action and further exacerbates harm,
even more so as the needs of Black, rural, and Indigenous women have been
highly disregarded in the context of global climate measures (both in the design
and implementation phases).* This reality reflects that climate change mitigation,
adaptation, and financing for loss and damages have mainly focused on male liveli-
hoods, neglecting the usually unpaid responsibilities fulfilled by women.*

Intersectionality and women’s agency in the face of the
climate crisis

Understanding the differentiated impacts of climate change and how they interact
with the multiple social identities of women is crucial to address their needs in
the face of the climate crisis effectively.’! Failing to consider the inequalities and
power relations at play when assessing these impacts has led to a disproportionate
focus on vulnerability in current debates, which is often associated with victim-
hood and passiveness, disregarding agency and empowerment as a crucial part of
adaptation and mitigation strategies.*

Empowerment is linked to the ability to make meaningful choices by those
previously denied this capacity.”® However, for empowerment to take place, the
exercise of the ability to choose must be carried out in ways that do not merely
reproduce but, indeed, actively challenge the structures of inequality in their soci-
ety.** The capacity to make such choices requires not only control and access to
resources (for instance, land, education, healthcare, financial assets, or services)
but also a process in which women see themselves as having the capacity and the
right to participate and exert influence.*

In the context of climate change, the ability of women to choose the ways in
which their society will adapt to the challenges posed by the crisis entails the par-
ticipation of women in decision-making at all levels (community, local, national,
and international). But simply ‘adding women’ to the table does not equal empow-
erment.*® This requires, for instance, addressing structural gender inequality with
respect to information-sharing and knowledge.”” Consequently, all attempts to
actively include women in climate action (either in litigation, policy formulation,
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or implementation) must guarantee that women’s participation is not nominal or
tokenistic.

Succeeding in meaningful inclusion would not only empower women but also
boost the general struggle against climate change as more comprehensive solu-
tions emerge. As an example, the prominent role of women in the aftermath of
natural disasters, and in the implementation of climate adaptation measures, has
been increasingly recognised.”® Women and women-led organisations are often
the first responders during a crisis. Thanks to their strong local networks, they
can identify the most vulnerable in need of assistance.” Furthermore, the par-
ticipation of women’s organisations in local decision-making on climate change
adaptation has proven to be essential to ensure that the socio-economic needs of
all members of their communities are included. This is because women’s perspec-
tives often include consideration and awareness of their immediate family and
surrounding community.®® In this sense, women’s differentiated views and per-
spectives can inform more holistic, effective, and transformative climate action,
including litigation pathways. Similarly, an intersectional approach can show how
power structures and categorisations can be reinforced, but also challenged and
renegotiated.®!

Gendered climate impacts on Pari Island and the women’s
collective response

The risks mentioned at the beginning of this chapter are particularly high for women
living in small island developing states. These women are exposed to extreme haz-
ards, such as rising sea levels, intensifying natural disasters, and the destruction of
natural ecosystems on which their primary income depends, as the example of Pari
shows.*

Many women on Pari Island have traditionally worked as fisherwomen and sea-
weed cultivators to provide for their families. Water pollution around the Thousand
Islands coastal area, changes in currents and sea temperature, combined with recur-
rent flooding have led to a significant decline in fish availability and have made
seaweed farming unviable, affecting major sources of women’s income.®* After a
decline in their harvest during the past years, in 2023, two of the plaintiffs stated
that for the first time the local seaweed harvest was completely ruined because of
the high temperature of the sea, which hinders the natural growth of the plants.*
Faced with these challenges, during the last decade, many women have turned
away from fishing and seaweed cultivation, venturing into tourism, cooking for
tourists, renting bicycles, or working in homestays and shops.® All these alterna-
tives are currently threatened by the impacts of flooding on tourism on Pari Island.

The aftermath of each flooding event involves an extensive clean-up process
to eliminate seawater and waste that has entered houses, shops, and public spaces.
This task is taken on primarily by women, who, in the face of a flood and its after-
math, have to not only ensure the physical safety of their children but also provide
them and their families healthy food (including safe drinking water). Yet after most
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of the floods, men would not bring income home from fishery and tourists would
cancel their trips, leaving women without income and the necessary cash to buy
fresh food. Various women described this overall situation as a ‘double burden’ for
the women of the community.®® This situation has affected not only the financial
stability and economic advancement of women on Pari but also their mental health.
Many women worry about their future, their physical safety, the safety of their
loved ones, and the livelihoods of the whole island community.®’

The community of Pari is battling these effects through collective action.®®
A group of women founded a female collective called Perempuan Pejuang Pulau
Pari (Women’s Group of Pari Island), which carries out various community activi-
ties.* The women’s collective manages a beach at the eastern tip of the island,
which includes regular cleaning and caretaking of the facilities and the local eco-
system, for example, cutting trees which are dying from the augmenting salinisa-
tion of the soil due to rising sea levels. The group further cultivates communal
gardens, where they grow different types of vegetables. Yet due to recent floods,
the group had to change the location of this communal garden twice in the last
three years. Many of its members are worried because the sandy land and the avail-
ability of fresh water on the limited territory of the island leave them not many
alternative spaces to cultivate in the future.” This threatens the local food supply
of fresh fruit and vegetables, which is next to the loss of income and the salinisa-
tion of groundwater, one of the most concerning consequences of flooding for the
inhabitants.

The women’s group further undertakes massive adaptation efforts to protect the
island from the impacts of flooding by planting mangroves on a large scale.”' The
group cultivates mangrove seedlings, sells them to tourists and school classes, and
assists them in planting. This sensitises the visitors to the collective struggle to
respond to climate change. These seedlings and their growth are then systemati-
cally monitored and documented. Yet the women stated that their efforts do not suf-
fice to protect the island, because the seedlings need many years to grow to a size
big enough to grant protection to the shores; thus, a larger quantity of seedlings is
needed.”

The impact of women’s voices on the legal design of
the case

Having discussed the multi-layered systems of oppression that shape how women
on Pari experience the impacts of climate change and how they might exercise their
agency, this section highlights the challenges of capturing these multidimensional
realities in fact-finding and fitting them into the pre-framed procedural framework
of a civil suit in the Swiss legal system. It firstly shows how the women of Pari
were vital in determining the legal design of the case. Secondly, the section dis-
cusses how some norms of the Swiss legal framework are disadvantageous for
women’s participation in transnational climate litigation and thereby add additional
layers of discrimination.
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The influence of women’s participation in the fact-finding
process

During the fact-finding process in preparation for the ‘Call for Climate Justice’
campaign and, ultimately, the legal case, several individual and group interviews
were conducted.” The outcome of the interviews on the impacts of the floods on
the island and community life varied substantially when women were involved,
either as interviewers or respondents. A salient trend was that when men were inter-
viewed, conversations circled mainly around damages to property and the impacts
on fishing. Conversely, when the interviews involved predominantly women, more
facets of the impacts on the island emerged, including impacts on food and water
security, as well as on children and the mental well-being of the community at
large. In addition, several women demonstrated a better understanding of house-
hold finances and how the floods had affected this aspect of their family life than
their male partners. For instance, while one of the male plaintiffs explained how
the water well in his house was regularly flooded by seawater and how much it cost
them to supplement the family with distilled water, the women who were inter-
viewed explained how the water system on the island functioned and how many
of the wells were at risk. The women further elaborated on how the floods affect
not only their financial stability and economic advancement but also their mental
health. Children cannot go to school after each flood, as the floods start mostly dur-
ing the night and scare them, so they can’t sleep.’ Similarly, the women expressed
concerns not only for their physical safety and that of their children and neighbours
but also where they themselves and their families would live in the future, as many
coral reef islands like Pari are likely to become uninhabitable by 2050.7

Furthermore, a group interview with the local women’s group, with the support
of female interpreters, confirmed the aforementioned individual impacts on a larger
scale. A more comprehensive image of the collective social support system on the
island emerged. For example, whenever a family would not have enough savings
for food due to a flood or lack of fishery income, others would support them. Or
when the house of one family is flooded, others help bridge the challenges and sup-
port renovating potential damages. As a last resort, women would borrow money
to cover their daily needs and the educational expenses of their older children who
moved to neighbouring islands after primary school to continue their education.”

It became evident how religious practices on the island can impact women’s par-
ticipation. Most of the inhabitants of the island of Pari practice Islam. Therefore, at
special times of the year, like the holy month of Ramadan, women have additional
domestic responsibilities, such as preparing the food for the fast-breaking meal,
Itfar. These responsibilities made it difficult for women to participate in commu-
nity meetings to strategise around the island’s climate struggle if they were held
before sunset. Hence, finding times compatible with women’s responsibilities on
the island played an essential role in engaging in conversations with women and
actively listening to their differentiated experiences and needs.

Along these lines, the perspectives of the women of Pari proved to be highly
influential in the demands of the public campaign and the legal case. The inclusion
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of female perspectives, both from interviewers and from interviewees, in the
fact-finding and decision-making was crucial not only for capturing a differenti-
ated and holistic picture of different human rights implications of the floods but
also for including demands for adaptation measures into the litigation strategy.
Women advocated for building longer and higher gabion seawalls (traditional sea-
walls, called ‘bronjongs’) and planting mangroves to protect the island. In addition,
in terms of adapting to the threat to the island’s groundwater, the women brought
forward the need for each family to have its own water distillery to provide safe
drinking water.”

Fitting the reality of Pari Island into Eurocentric legal
concepts

Before diving into the material and procedural obstacles of the litigation, two intro-
ductory questions should be answered: First, how can such a claim be filed in
Switzerland? Second, what is the material legal basis for this transnational loss and
damage claim?

Whenever launching transnational litigation, the choice of forum is crucial. To
access Swiss jurisdiction for loss and damages, the facts of a civil matter must
be ‘international’ and have a link to Switzerland.” Such ‘internationality’ can be
caused by a contractual or non-contractual relationship among parties in different
countries or by events that take place outside the Swiss territory with a connec-
tion to Switzerland.” There is no contractual relationship between the plaintiffs
and Holcim (nor has there ever been one). Hence, the only option for a forum is a
non-contractual relationship with a connection to Switzerland. But one might ask,
How is the damage of the fishers on Pari Island linked to Switzerland?

In Swiss law, potential doors to access a forum are claims of unjust enrichment
or classical tort claims.?® As for tort cases, an asset (both financial and non-financial
in nature) affiliated to an individual person, and so-called ‘absolute rights’, must be
violated or endangered. Under such absolute rights fall different kinds of property
rights (material and immaterial property rights, for example, patents and author-
ship) and personality rights.®! Pure financial damages can only be claimed if there
is an additional legal norm which protects financial assets from specific behaviour,
for example, criminal norms for fraud or theft.®?

Hence, to launch transnational litigation in a Swiss court, victims of
climate-related loss and damage need to claim a violation of their property or of
their personality rights caused by an action of a person or entity based in Switzer-
land. Yet these legal notions, as well as the procedural rules for claiming them, are
at least partially disadvantageous for women, as we show next.

The patriarchy of property rights

The first known transnational climate case against a polluter launched in the Global
North, Luciano Lliuya v RWE, is based on an infringement of property rights.® In this
case, a Peruvian farmer, Satl Luciano Lliuya, argues that his property is threatened
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by the impacts of climate change, and that RWE, a major German coal producer, is
partially responsible for this threat. To substantiate his claim, Lliuya argues that he
and RWE live in a neighbourly relationship and that RWE’s emissions, therefore,
affect his property, despite RWE’s headquarters being located in Germany, more
than 10,000 km from his house in the Peruvian Andes.* While the case was rejected
in the first instance, in the second instance, the Higher Regional Court of Hamm
foreshadowed in November 2017 that due to the cross-border effects of greenhouse
gas emissions, such a kind of global neighbourly relationship might fall under a
provision of the German Civil Code and that property rights might be applicable in
this situation.®® This preliminary decision already broke a legal paradigm.®

However, property rights might not be an avenue open to many women on the
front line of the climate crisis living predominantly in the Global South.*” This is
because women do not own as much land and assets as men on a global scale. Due
to legal, cultural, and economic barriers, only 20% of the world’s land is owned
by women.®® In many countries, a woman’s ability to inherit land is restricted by
discriminatory land, succession, civil, customary, religious, and family laws.* For
instance, 76 states do not have laws granting women equal rights to property and
inheritance.”” The land and property rights of Indigenous and rural women often
rely on community-based tenure systems that are under-recognised and insecure.’!
As a consequence, rural women are also disproportionately affected by land grabs.*
These patriarchal-designed property cycles make it difficult for women to access
fertile land and agricultural extension services.”® In addition to limited land owner-
ship, the land owned by women tends to be smaller than men’s, inferior in quality,
and usually more exposed to flooding, erosion, and other adverse climatic effects.
Consequently, requiring a property right to have legal standing as a plaintiff in a
transnational claim is a systemic disadvantage for women.

As for the women of Pari, many of them co-own assets with their husbands (for
example, their family houses and fish farms). However, the property rights on the
island have been historically contested since the country’s independence from the
Netherlands.” Although a decision of the Indonesian Ombudsmen acknowledged
the property rights of the islanders, some inhabitants have been left without for-
mal property titles.”® Furthermore, many women are personally and professionally
active on territories that are not legally owned by or assigned to them, such as the
communal gardens they use for cultivation and the beach at the eastern tip of the
island which they operate as a women’s collective. Consequently, the damages to
communal gardens, the installations of the women’s group at the beach, the coastal
habitat, and the freshly planted mangroves were not included in the compensation
claim in the Asmania case, despite being of high financial value and importance
to the women of the island. The same is true for the general damages to the eco-
systems of the island which lack a formalised asset link to one or various persons.

The door opener of personality rights

As mentioned previously, the second legal basis for transnational climate litiga-
tion under Swiss law are so-called ‘personality rights’. Unlike property rights,
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personality rights offer a much broader angle of women’s participation in transna-
tional litigation. Therefore, personality rights were used as the legal basis for the
claims of the Indonesian plaintiffs in the Asmania case.”’

The notion of the protection of personality is codified in the Swiss Civil Code
(CC) and traditionally applied in cases of invasive journalism that might affect the
reputation or right to privacy of the subject of the media reports.”® Article 28 of the
CC states that ‘[a]ny person whose personality rights are unlawfully infringed may
petition the court for protection against all those causing the infringement’.

An infringement is unlawful if it is not justified by the consent of the person
whose rights are violated, by an overriding private or public interest, or by the
law.”” Yet while not widely known or applied in practice, the protection of person-
ality rights has a much broader scope than the protection from aggressive media
reporting. Essentially, it is the realisation of the horizontal effects of human rights,
meaning, the materialisation of human rights among private individuals and enti-
ties. These horizontal effects of human rights stem from the state’s duty to protect
human rights from infringements by third parties. Article 28 of the CC fulfils this
purpose by protecting the personality of persons from infringement by others.!'®

As aresult of humans having a wide set of rights, the notion of personality rights
is broad. According to legal scholarship, the legal definition of ‘personality’ consists
of numerous facets which should be interpreted by legal notions (rights) ascribed
to a person. Scholars list, for instance, (1) physical areas of protection, such as the
right to life, physical integrity, sexual freedom, bodily self-determination, or per-
sonal freedom; (2) psychological areas of protection, such as one’s emotional life
and mental integrity or the right to relationship and respect for loved ones; or (3)
social spheres of protection, such as the right to one’s image, voice, and words, the
right to informational self-determination, the right to respect intimacy and privacy,
and the protection of economic advancement.'!

When a violation of anyone’s personality rights occurs, the affected person may
petition the court for protection against all those causing or contributing to the
infringement. This differs from the traditional causality criterion in tort law, as
minor contributions are also sufficient to be held legally responsible for violating
personality rights. When claiming such a violation, affected persons may ask the
court to (1) prohibit the threatened infringement, (2) order that an existing infringe-
ment cease, or (3) declare that an infringement is unlawful if it continues to have
an offensive effect.’” Suppose a claimant has suffered financial damage or mental
harm due to the violation of his or her personality rights and wants to request
financial compensation. In that case, the Swiss Civil Code refers to the general
clauses for ex-contractual tort claims and just satisfaction, referred to as the ‘law
of delict’.!®

With this wide angle, personality rights offer much more legal ground for claims
of women to participate in litigation than property rights. For instance, the dis-
proportionate climate change impacts on women in the areas of physical safety,
mental health, and food (in)security all fit into this notion. Applying this concept,
the plaintiffs argue in the complaint that the climate change impacts on Pari violate
and further threaten their personality rights in all areas of protection, physical,
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psychological, and social, which ultimately hinders their personal freedom, eco-
nomic advancement, and mental well-being. For one of the plaintiffs, a violation
of his physical safety is claimed because his house is regularly flooded during the
night while electric appliances are connected to the grid, which poses a severe
safety hazard for him and his family.'*

This argumentation is crucial in the context of climate justice as it opens the liti-
gation door to many individuals and vulnerable groups impacted by climate change
who tend not to have contractual relationships with the biggest polluters. It is even
more interesting considering the landmark judgment by the Grand Chamber of the
ECtHR in the case of Klimaseniorinnen v Switzerland, as Article 8 of the Euro-
pean Convention on Human Rights, and its interpretation by the ECtHR, must also
flow into the domestic interpretation of personality rights in the context of climate
change.'

Although health and physical integrity are a facet of a person’s personality
rights, the literature does not name any eco-dimension of personality rights. This
might change considering the case law of the European Court of Human Rights
reading this dimension into other human rights and with the emerging right to a
clean, healthy, and sustainable environment, which Switzerland has not only recog-
nised but also heavily supported in the process of codification in the United Nations
(UN) system.!%

Procedural obstacles as door stoppers

One of the hurdles of civil litigation in Switzerland and other jurisdictions is the
burden of proof of the claimant, combined with a relatively high threshold of the
duty to substantiate the claim. In the Swiss judicial system, this duty to substantiate
means that an assertion of fact does not have to contain all details.'”’ It is sufficient
if the facts, which are to be subsumed under the standards supporting the claim,
are asserted in their essential features or outlined in a manner corresponding to the
customs of life.!”® In tort claims, the assertion of facts traditionally heavily relies
on documentary evidence. For example, bills and bank statements are used as evi-
dence of financial transactions or debts. Tax declarations and salary statements can
be proof of wealth and income. Medical documentation, advisory opinions, and
health insurance statements can serve as evidence of health issues. This practice
relies heavily, as the Swiss Federal Supreme Court states, ‘in a manner correspond-
ing to the customs of life’'”” in Switzerland or other economies in the Global North.

The community on Pari Island, on the other hand, primarily does business in
an informal economy, meaning that most transactions of finances and goods are
executed in cash based on oral agreements, without a paper trail. Freshly bought
fish is sold directly at the harbour or to neighbours. Mangrove seedlings are pro-
duced in local gardens and sold to tourists without receipts. Tourists pay for their
accommodation in cash without any formal proof of purchase. Furthermore, the
inhabitants of Pari are exempt from paying income or wealth taxes, which leaves
them without any formal tax statement issued by an official state authority.!"® This
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informality is not unusual in the Global South, as 2 billion people (roughly 61%
of the global employed population) earn their living in the informal economy.'"!
Out of this 61% of the global employed population, women are more exposed to
informal employment in sub-Saharan African countries, Southern Asia, and Latin
American countries. Female labour force participation is low in many countries,
and women are predominantly responsible for guaranteeing a family’s access to
food and water.''?

Furthermore, on a global scale, women do not have the same access to infor-
mation and communication technologies (ICTs) as men.'"* Therefore, they benefit
less from the emerging field of scanning and advanced photograph applications on
mobile phones and computers, which simplify the documentation of evidence and
financial transactions and assets. Although women often have the best overview of
their family’s financial situation,'* the high procedural threshold for its substan-
tiation often poses a major hurdle for female plaintiffs from the most vulnerable
communities in the Global South. In the Asmania case, Asmania, the leader of the
local women’s group, is one of the plaintiffs, who, unlike most women in the com-
munity, has a bank account, which facilitated the documentation of her financial
situation.'”® For many other women, however, the evidentiary requirements of the
Swiss judicial system could act as an insurmountable obstacle.

Conclusion

This chapter aimed at understanding how the women of Pari have influenced the
building of the legal case of Asmania in the wider context of women participation
in transnational climate litigation. The chapter first showed how climate change
has different impacts on women but that not all women are affected equally. It
described how understanding and considering the power dynamics and systems of
oppression that traverse the lives of women in the context of climate change are a
critical resource for catalysing effective and transformative climate action, includ-
ing litigation. The chapter then turned to the example of the women of Pari and
showed how they carry a double burden when dealing with the impacts of climate
change on the island. When preparing the litigation, due to their special exposure,
the voices of the Pari women were immensely important for unveiling the multifac-
eted impacts of climate change — especially regarding non-financial damages — not
only on women but also in the broader community. Gender-sensitive interviews
proved to be a crucial tool for capturing the full picture of damages. Then, the
chapter outlined the vital role of the women of Pari when developing solutions and
concrete suggestions for adaptation measures at the local level. Their ideas flowed
directly into the legal design of the complaint against Holcim. Lastly, the chapter
looked at the Swiss legal system. The example of the Asmania case showed how
certain legal norms, which heavily determine access and success of civil loss and
damage claims, mirror a Western and patriarchal-dominated world. By design, the
Swiss legal system forms another disadvantageous layer for women’s participation
in transnational litigation.
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In light of these, when dealing with climate litigation, an intersectional approach
by practitioners is key to cast light on new and existing linkages and positions that
can facilitate alliances between voices that are usually marginalised in the negotia-
tions between the most dominant stakeholders in the climate arena.''® This becomes
increasingly important in transnational litigation, as legal norms and procedures in
some countries might inadequately reflect societies from outside their jurisdiction
and thereby foster disadvantages for vulnerable groups. A failure to address these
dynamics actively might lead to litigation and litigators being closed off to and
not driven by the demands of the individuals and communities they are represent-
ing — including the differentiated demands of the individual members within the
communities.''” However, when local communities, particularly women, like in the
case of the Pari islanders, are effectively involved in transnational climate litiga-
tion, the law can be used as a tool not only to obtain redress but also to give voice
to their demands and their differentiated experiences of climate change impacts in
a political and legal arena that would otherwise be inaccessible to them.''®

Along these lines, recognising women’s leadership in climate struggles should
be acknowledged and promoted. The chapter has shown that women, like Asmania,
who lead such cases are not mere heroes. Asmania is a leader in her community
and most probably inspirational for other women. However, people like Asmania
need the right structural conditions to execute their agency. A critical intersectional
approach in this context moves away from a reductionist narrative; instead, it criti-
cally assesses and addresses how power relations and social inequalities interfere
with the ability of women to exercise their agency.'"

Understanding these processes and dynamics helps develop alternative cli-
mate actions, including litigation processes that not only address the differentiated
impacts of climate change on women but also do so from an intersectional and
community-based perspective and approach.

Ultimately, only by listening to and elevating the voices of women and girls on
the front line of the climate crisis will the goal of achieving systemic and empower-
ing transformation be possible.

Notes

1 Whenever this text uses to the term ‘women’, it refers to both women and girls.
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Hinkel et al. (n 8) 20.
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cc/1988/1776 1776 _1776/de> accessed 2 May 2024 (PILA).
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Kessler (n 81) N 8, 12f.

Lliuya (n 4).
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Duarte Reyes and Burri (n 5).

The authors acknowledge the limitations attached to referring to the Global South as
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complicated roles played by developing and developed nations in the context of climate
change. Nevertheless, Jacqueline Peel and Jolene Lin contend that ‘there is still value
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Stepan Wood (eds), Introduction: Climate Law and Developing Countries — Legal and
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Martini Martini and Efridani Lubis, ‘Analisis Yuridis Peralihan Tanah Girik Ke Hak
Guna Usaha Berdasarkan Itikad Tidak Baik Di Pulau Pari Kepulauan Seribu DKI
Jakarta’ (2021) 7(1) Veritas 547632.
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Asmania (n 3) [228ff].

See arts 28ff of ‘Swiss Civil Code’ <https://www.fedlex.admin.ch/eli/
cc/24/233 245 233/de> accessed 2 May 2024 (CC).

See CC (n 98) Article 28 [2].

For an overview, see A Meili, ‘Article 28’ in T Geiser and C Fountoulakis (eds), Basler
Kommentar Schweizerisches Zivilgesetzbuch I (Schulthess 2022); see also C Kirch-
schlédger, ‘Articles 28/28a’ in W Fischer and T Luterbacher (eds), Kommentar zu den
schweizerischen Hafipflichtbestimmungen (Dike Publishing 2016).

See Meili (n 100) N 17 and 37; Kirchschlager (n 100) N 9ff. The wide scope resembles
the approach of the European Court of Human Rights (ECtHR) in the interpretation of
Article 8 of the Convention.

See CC (n 98) Article 28a.
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tive protection (by the state authorities) from the serious adverse effects of climate
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iorinnen Schweiz et al. v Switzerland (2024) 53600/20, European Court of Human
Rights.

UNHRC, ‘The Human Right to a Safe, Clean, Healthy and Sustainable Environ-
ment’ (UN doc A/HRC/48/L.23/Rev.1, 2021); UNGA, ‘The Human Right to a Clean,
Healthy and Sustainable Environment’ (UN doc A/76/L.75, 2022); The Federal Coun-
cil, ‘Switzerland’s Contribution to Recognising the Human Right to a Clean, Healthy
and Sustainable Environment’ <https://www.admin.ch/gov/en/start/dokumentation/
medienmitteilungen.msg-id—89824.html> accessed 28 July 2022.

Swiss Federal Court, BGer 4A 443/2017 of 30 April 2018, E 2.1 and E 4.1.

Swiss Federal Court, BGer 4A 443/2017 of 30 April 2018, E 2.1 and E 4.1.

Swiss Federal Court, BGer 4A 443/2017 of 30 April 2018, E 2.1.

Asmania (n 3) [324].

Florence Bonnet, Joann Vanek and Marty Chen, ‘Women and Men in the Informal
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accessed 16 September 2024. This 61% amounts to approximately 2 billion people
aged 15 or older. The proportion of informal employment varies in different regions,
whereby the vast majority stems from Africa, Asia and the Pacific, and the Arab states.
See also International Labour Office, ‘Women and Men in the Informal Economy:
A Statistical Picture’ (International Labour Office — Geneva, 2018) 13 <https://www.
ilo.org/sites/default/files/wemsp5/groups/public/@dgreports/@dcomm/documents/
publication/wems_626831.pdf> accessed 16 September 2024.

112 International Labour Office (n 111) 21.

113 See, for example, Xin Pei and Arul Chib, ‘Beyond the Gender (Dis)Empowerment
Dichotomy: The Mobile Phone as Social Catalyst for Gender Transformation in the
Global South’ (2020) 23(3) New Media & Society 578. For a good overview on posi-
tive economic and social effects as well as disadvantages of access of women to ICT,
see Kelly H Summers et al., ‘Mobile Phones and Women’s Empowerment in Maasai
Communities: How Men Shape Women’s Social Relations and Access to Phones’
(2020) 77 Journal of Rural Studies 126.

114 See previous page, f.

115 Asmania (n 3), [325ff].

116 See similar: Kaijser and Kronsell (n 61) 419.

117 Nani Jansen Reventlow, ‘Building Systemic Justice: Reflections on Using the Mas-
ter’s Tools to Fight for Communities’ Rights’ (SystemicJustice, 18 May 2022) <https://
www.nanijansen.org/blog/building-systemic-justice/> accessed 2 May 2024.
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